Table of Contents

As filed with the Securities and Exchange Commission on April 20, 2010

Registration No. 333-165562
[image: ][image: ]

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549
[image: ]

Amendment No. 1

to

FORM S-1

REGISTRATION STATEMENT

UNDER

THE SECURITIES ACT OF 1933
[image: ]

GenMark Diagnostics, Inc.

(Exact name of Registrant as specified in its charter)
[image: ]

	Delaware
	3841
	27-2053069

	(State or other jurisdiction of
	(Primary Standard Industrial
	(I.R.S. Employer

	incorporation or organization)
	Classification Code Number)
	Identification Number)



757 S. Raymond Avenue
Pasadena, CA 91105
(626) 463-2000
(Address, including zip code, and telephone number, including area code, of Registrant’s principal executive offices)
[image: ]

Jon Faiz Kayyem, Ph.D.
President and Chief Executive Officer
GenMark Diagnostics, Inc.
757 S. Raymond Avenue
Pasadena, CA 91105
(626) 463-2000
(Name, address, including zip code, and telephone number, including area code, of agent for service)
[image: ]

	
	Copies to:

	Michael S. Kagnoff, Esq.
	David B. Miller, Esq.

	Jeffrey C. Thacker, Esq.
	Jason Day, Esq.

	DLA Piper LLP (US)
	Faegre & Benson LLP

	4365 Executive Drive, Suite 1100
	2200 Wells Fargo Center

	San Diego, CA 92121
	90 South Seventh Street

	Tel: (858) 677-1400
	Minneapolis, MN 55402

	Fax: (858) 677-1401
	Tel: (612) 766-7000

	
	Fax: (612) 766-1600


[image: ]

Approximate date of commencement of proposed sale to the public: As soon as practicable after the effective date of this registration statement.

If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of 1933, check the following box.	☐

If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, check the following box and list the Securities Act registration statement number of the earlier effective registration statement for the same offering. ☐

If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act registration statement number of the earlier effective registration statement for the same offering. ☐

If this Form is a post-effective amendment filed pursuant to Rule 462(d) under the Securities Act, check the following box and list the Securities Act registration statement number of the earlier effective registration statement for the same offering. ☐

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company. See definitions of “large accelerated filer,” “accelerated filer,” and “smaller reporting company” in Rule 12b-2 of the Exchange Act (Check one):


Large accelerated filer



☐



Accelerated filer



☐



Non-accelerated filer


☒



(Do not check if a smaller reporting company)


Smaller reporting company ☐


CALCULATION OF REGISTRATION FEE

	
	
	
	

	
	
	Proposed Maximum
	

	
	Title of Each Class of
	Aggregate Offering
	Amount of

	
	Securities to be Registered
	Price(1)
	Registration Fee

	
	Common Stock, $0.0001 par value per share
	$46,000,000
	$3,280(2)

	
	
	
	



(1) Estimated solely for the purpose of calculating the registration fee in accordance with Rule 457(o) under the Securities Act. Includes the offering price of additional shares of common stock that the underwriters have the option to purchase.

(2) Previously paid.

The Registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until the Registrant shall file a further amendment which specifically states that this registration statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act of 1933 or until the registration statement shall become effective on such date as the Commission, acting pursuant to said Section 8(a), may determine.
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The information in this prospectus is not complete and may be changed. We may not sell these securities until the Securities and Exchange Commission declares our registration statement effective. This prospectus is not an offer to sell these securities and is not soliciting an offer to buy these securities in any state where the offer or sale is not permitted.

Subject to completion, dated April 20, 2010
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Common Stock
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	•GenMark Diagnostics, Inc. is offering
	shares.
	
	•This is the initial public offering of shares of GenMark Diagnostics, Inc.

	
	
	
	
	and no public market currently exists for these shares.

	•We anticipate that the initial public offering price will be between $
	and
	•Proposed trading symbol: NASDAQ Global Market—GNMK

	$
	per share.
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This investment involves risk. See “Risk Factors” beginning on page 9.
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	Per Share
	
	Total

	Public offering price
	$
	$

	Underwriting discount
	$
	$

	Proceeds, before expenses, to GenMark Diagnostics, Inc.
	$
	$

	
	
	
	

	The underwriters have a 30-day option to purchase up to
	additional shares of common stock from us to cover over-allotments, if any.
	
	



Neither the Securities and Exchange Commission nor any state securities commission has approved of anyone’s investment in these securities, or determined if this prospectus is truthful or complete. Any representation to the contrary is a criminal offense.

Piper Jaffray
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Leerink Swann
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	The date of this prospectus is
	, 2010
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You should rely only on the information contained in this prospectus. We have not, and the underwriters have not, authorized any other person to provide you with different information. If anyone provides you with different or inconsistent information, you should not rely on it. This prospectus is not an offer to sell, nor are we or the underwriters seeking an offer to buy, these securities in any state where the offer or sale is not permitted. The information in this prospectus is complete and accurate as of the date on the front cover of this prospectus. Our business, financial condition, results of operations and prospects may have changed since that date.

No action is being taken in any jurisdiction outside of the United States to permit a public offering of the common stock or possession or distribution of this prospectus in that jurisdiction. Persons who come
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into possession of this prospectus in any jurisdiction outside of the United States are required to inform themselves about and to observe any restrictions as to this offering and the distribution of this prospectus applicable to that jurisdiction.

This prospectus contains market data and industry forecasts that were obtained from industry publications, third-party market research and publicly available information. These publications generally state that the information contained therein has been obtained from sources believed to be reliable, but we have not independently verified the accuracy and completeness of such information.

Some numerical figures included in this prospectus have been subject to rounding adjustments. Accordingly, numerical figures shown as totals in certain tables may not be an arithmetic aggregation of the figures that preceded them.

eSensor® , Osmetech®, GenMarkDx™ and our logo are our trademarks. This prospectus also includes trademarks, trade names and service marks that are the property of other organizations.
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PROSPECTUS SUMMARY

The items in the following summary are described in more detail later in this prospectus. This summary provides an overview of selected information and does not contain all the information you should consider. Therefore, you should also read the more detailed information set out in this prospectus and the financial statements included elsewhere in this prospectus.

In this prospectus, unless the context otherwise requires, the terms “we,” “us,” and “our,” refer both to GenMark Diagnostics, Inc. and Osmetech plc on a consolidated basis giving effect to the reorganization discussed below. In addition, “GenMark” refers to GenMark Diagnostics, Inc., and “Osmetech” refers to Osmetech plc.

Immediately prior to the closing of this offering, Osmetech, a corporation registered in England and Wales, will become a wholly owned subsidiary of GenMark, a Delaware corporation. Under English law, it is not possible to change the place of incorporation of Osmetech from one jurisdiction to another, so it was necessary to establish GenMark as the new parent company of Osmetech. GenMark was incorporated solely for this purpose and has nominal assets and no operations.

The establishment of GenMark as the new parent company of Osmetech will be achieved through a scheme of arrangement under Part 26 of the U.K. Companies Act of 2006. Pursuant to the scheme of arrangement, if approved, the shareholders of Osmetech agree that their ordinary shares in Osmetech will be cancelled in consideration for (i) the issuance to Osmetech shareholders of shares of common stock in GenMark and (ii) the issuance by Osmetech of new shares to GenMark.

Our Company

We are a molecular diagnostics company, or a company which detects and measures DNA and RNA targets to diagnose disease and to optimize the treatment of patients, focused on developing and commercializing our eSensor detection technology. Our proprietary electrochemical technology enables fast, accurate and highly sensitive detection of up to 72 distinct segments of target DNA, which we refer to as biomarkers, in a single sample. We received 510(k) clearance for our XT-8 System from the Food and Drug Administration, or FDA. Our XT-8 System is designed to support a broad range of molecular diagnostic tests with a compact and easy-to-use workstation and self-contained, disposable test cartridges. Within 30 minutes of receipt of an amplified DNA sample, our XT-8 System produces clear and accurate results. Our XT-8 System supports up to 24 test cartridges which can be run independently, resulting in a highly convenient and flexible workflow for our target customers, which are hospitals and reference laboratories.

We have developed four diagnostic tests for use with our XT-8 System and expect to expand this test menu by introducing two to four new tests annually. Our Cystic Fibrosis Genotyping Test and Warfarin Sensitivity Test have received FDA clearance. Our Respiratory Viral Panel Test and Thrombosis Risk Test are currently labeled for investigational use only, or IUO, and we intend to obtain FDA clearance for these tests. We also have a pipeline of eight potential products in development or design, including a Plavix Sensitivity Test and a K-ras Mutation Test, which are described below.

We are designing our next-generation AD-8 System to integrate DNA amplification with our eSensor detection technology to enable technicians to place a minimally prepared patient sample into our cartridge and obtain results without any additional steps. We believe this sample-to-answer
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capability will further simplify workflow and provide powerful, cost-effective molecular diagnostics solutions to a significantly expanded group of hospitals and reference laboratories.

Our XT-8 System and planned menu of tests are intended to enable our customers to perform a broad range of diagnostic tests, in some cases providing sources of diagnostic test revenue previously unavailable to them. We believe our technology will also improve patient care by providing high value, clinically useful information that aids in the diagnosis of disease and the selection of treatments tailored to an individual’s genetic profile. In addition, we believe these tests will be economically attractive to our customers because the tests reduce technicians’ time and labor in comparison to competing diagnostic tests and are generally covered by third-party payors through established reimbursement codes. By providing an attractive value proposition to health care providers and patients, we intend to drive widespread adoption of our technology.

Through December 31, 2009, our revenues were principally derived from product sales of our Cystic Fibrosis Genotyping Test and, to a lesser extent, sales of our Warfarin Sensitivity Test. We also received revenues from the out-licensing of our electrochemical detection technology.

Recent Developments

Beginning in the summer of 2009, we initiated a number of actions focused on improving our business and implementing our new strategy, including:

· Appointed our New Chief Executive Officer. In August 2009, we retained Jon Faiz Kayyem, Ph.D. as our Chief Executive Officer. Dr. Kayyem is an inventor of our core electrochemical detection technology and led our predecessor company, Clinical Micro Sensors, through its acquisition by Motorola, Inc. in 2000 for approximately $280 million.

· Strengthened our Management and Board of Directors. Steven Kemper joined as our Chief Financial Officer, and Christopher Gleeson and Kevin C. O’Boyle joined as independent directors. Each of these individuals has significant experience in growing early stage medical technology companies into high growth health care enterprises.

· Established a New Commercial Organization. In late 2009, we added senior executives to our commercial operations and marketing groups and expanded our direct sales force. We are now focusing our sales efforts on the top 1,000 potential users of our XT-8 System in the United States, primarily high volume national and regional reference laboratories and hospitals.

· Adopted a New Product Development Strategy. In addition to our current test menu, we are developing or designing eight additional tests for our XT-8 System. We are also developing our next-generation sample-to-answer diagnostic system, the AD-8 System.

· Streamlined Operations. We closed multiple facilities in the United States and United Kingdom. We further intend to close our two facilities in Pasadena, California and consolidate operations into a single facility in Carlsbad, California in the fourth quarter of 2010.

Our Strategy

Our goal is to become the market leading provider of automated, multiplex molecular diagnostic testing systems. We intend to expand the use of our XT-8 System and diagnostic tests targeting
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especially those reference laboratories and hospitals in the United States that perform a high volume of molecular diagnostic tests. To achieve this objective, we intend to:

· expand our menu of clinical diagnostic products;

· grow our installed base of customers;

· increase utilization of our tests;

· develop our next-generation AD-8 System; and

· expand internationally and explore out-licensing opportunities.

Market Opportunity and Limitations of Current Technologies

The global market for molecular diagnostics was estimated to be $1.9 billion in 2009 and is anticipated to reach $3.4 billion in 2014 according to L.E.K., a market research firm. Many factors are driving growth of this market, including the expansion of genetic testing for disease predisposition, advances in personalized medicine, such as the tailoring of cancer therapies to those individuals most likely to respond, and increased demand for infectious disease diagnostics panels.

Commercially available molecular diagnostic testing systems, as well as “home-brew” or laboratory developed tests, or LDTs, are characterized by the following limitations:

· Limited Menu of Diagnostic Tests. LDTs are typically custom designed for one specific genetic biomarker or disease. In addition, testing systems marketed as alternatives to LDTs currently offer only a limited number of tests for use with such systems.

· Inability to Multiplex. Testing systems often lack the capacity to multiplex, or test for multiple biomarkers at the same time on a single patient sample. As a result, the laboratory must perform multiple, separate tests.

· Poor Laboratory Workflow. Many LDTs and testing systems require significant sample preparation and washing steps, frequent calibration and time-consuming maintenance.

· Risk of Human Error. Many LDTs and testing systems require technicians to perform complex manual procedures, which may lead to contamination. In addition, LDTs and many testing systems require the operator to interpret results, which increases the potential for human error.

· Intensive Resource Requirements. Laboratories need highly skilled technicians and dedicate significant capital, labor and laboratory space to conduct molecular diagnostic tests. Many multiplex tests currently used by national reference laboratories are so specialized that we believe only a limited number of their sites can perform these tests.

· Shifting Regulatory Environment. Many LDTs and testing systems have not been submitted for FDA clearance. The FDA has imposed regulatory requirements on laboratories that use these tests. In the future, the FDA may further restrict use of non-FDA-cleared tests.

Our Solution

Our XT-8 System is an automated molecular diagnostic system that enables reference laboratories and hospitals to perform fast, accurate and easy-to-use molecular diagnostic tests. The XT-8 System consists of a compact bench-top workstation and self-contained, disposable test cartridges. We
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believe that our XT-8 System and related diagnostic tests will offer reference laboratories and hospitals the following benefits:

· Versatile Platform for a Broad Menu. Our XT-8 System has broad application across a number of areas in molecular diagnostic testing. We have two FDA-cleared tests and two tests labeled for IUO. We also have a pipeline of eight additional products in development or design. We intend to introduce two to four new tests annually.

· FDA-Cleared Products. We have received FDA clearance for our Cystic Fibrosis Genotyping Test and Warfarin Sensitivity Test. We submitted our Thrombosis Risk Test to the FDA for clearance in December 2009, and we intend to submit our Respiratory Virus Panel to the FDA for clearance in 2011.

· Ease of Use. Our XT-8 System minimizes manual processing steps and streamlines data analysis, making molecular diagnostic testing available to a broad spectrum of laboratories. Our system requires minimal maintenance.

· Accuracy and Reliability. Our Cystic Fibrosis Genotyping Test and our Warfarin Sensitivity Test demonstrated 100% accuracy in clinical studies compared to DNA sequencing. Our XT-8 System limits technician contact with a patient sample, reducing contamination risk, and provides clear reports, minimizing the risk of human error.

· Enhanced Laboratory Work Flow. Our technology streamlines the sample preparation process and can produce results within 30 minutes of receipt of the amplified DNA sample. Our XT-8 System provides random access, or the ability to initiate tests while other tests are in progress, for up to 24 independent test cartridges.

· Multiplex Capability. Our XT-8 System currently enables testing each sample for up to 72 separate biomarkers in a single test cartridge. This allows laboratories to run multiple tests or panels on an individual patient sample in a one-step detection process.

Our Diagnostic Tests

We currently offer four diagnostic tests for use with our XT-8 System, two of which have received 510(k) clearance from the FDA and two of which are currently labeled for IUO. We also have eight additional diagnostic tests in the development or design stage.

	Test
	
	Intended Application
	

	FDA-Cleared Tests
	
	
	

	
	
	
	
	

	
	Cystic Fibrosis Genotyping
	
	Detects the most common mutations associated with cystic fibrosis
	

	Warfarin Sensitivity
	
	Identifies biomarkers associated with an individual’s ability to metabolize the oral
	

	
	
	
	anti-coagulant warfarin
	

	IUO Tests
	
	
	

	
	
	
	
	

	
	Thrombosis Risk
	
	Detects the most common mutations associated with increased risk of blood clots
	

	Respiratory Viral Panel
	
	Detects major respiratory viruses and aids in the identification of respiratory
	

	
	
	
	infections
	

	
	
	4
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	Test
	
	Intended Application
	

	Tests in Development or Design
	
	
	

	
	
	
	
	

	
	Plavix Sensitivity
	
	Identifies biomarkers associated with the metabolism of Plavix, a commonly
	

	
	
	
	prescribed anti-coagulant
	

	K-ras Mutation
	
	Detects mutations in the K-ras gene associated with response to anti-EGFR therapy,
	

	
	
	
	a type of cancer treatment that interferes with the growth of cancer cells
	

	
	
	
	
	

	
	Lower Respiratory Tract Infections
	
	Detects major viral and bacterial causes of lower respiratory tract infections
	

	Central Nervous System Infections
	
	Detects major infectious agents associated with meningitis and encephalitis
	

	
	
	
	
	

	
	Hepatitis C Virus Genotyping
	
	Identifies type and subtype of the hepatitis C virus
	

	2D6 Tamoxifen Metabolism
	
	Identifies patients with altered 2D6 metabolism that can affect the effectiveness of
	

	
	
	
	tamoxifen, a drug used for the prevention and treatment of breast cancer
	

	
	
	
	
	

	
	EGFR Pathway
	
	Detects mutations in other genes besides K-ras involved in EGFR signaling
	

	Human Papillomavirus Genotyping
	
	Identifies human papillomavirus types associated with cervical cancer
	



Our AD-8 System

We are developing our next-generation testing system, the AD-8 System, to integrate DNA amplification with eSensor DNA detection. We are designing the AD-8 System to provide the same customer benefits of the XT-8 System and to further enhance workflow by reducing the level of sample processing required and incorporating DNA amplification. We believe this advancement will make our technology attractive to the broad range of institutions that currently lack the technical or economic resources to perform molecular diagnostic testing. As a result, we believe the AD-8 System may expand our target user base from 1,000 to over 5,000 laboratories and hospitals in the United States. The AD-8 System is currently in development with technical feasibility completed using diluted blood in our Warfarin Sensitivity Test.

Selected Risk Factors

Investing in our common stock involves substantial risk. Before participating in this offering, you should carefully consider all of the information in this prospectus, including risks discussed in “Risk Factors” beginning on page 8. Some of our most significant risks are:

· We have a history of net losses and we may never achieve or maintain profitability.

· We are reliant on the commercial success of our XT-8 System and our FDA-cleared diagnostic tests.

· We may fail to successfully expand the menu of diagnostic tests for our XT-8 System, obtain licenses to additional biomarkers on commercially reasonable terms or effectively predict the types of tests our existing customers want.
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· Our products could infringe patent rights of others, which may require costly litigation and, if we are not successful, could cause us to pay substantial damages or limit our ability to commercialize our products.

· Our sales depend on third-party payors reimbursing our customers for the use of our products at levels sufficient to for us to sell our products profitably.

· We may not be successful in developing our next-generation AD-8 System.

Reorganization

GenMark was formed by Osmetech as a Delaware corporation in February 2010 and prior to this offering had nominal assets and no operations. Immediately prior to the closing of this offering, GenMark will acquire all of the outstanding ordinary shares of Osmetech in the Reorganization under the applicable laws of the United Kingdom, pursuant to which all of the issued ordinary shares in Osmetech will be cancelled in consideration of (i) the issuance of common stock of GenMark to the former shareholders of Osmetech and (ii) the issuance of new shares in Osmetech to GenMark. The Reorganization provides that Osmetech shareholders will receive one share of GenMark common stock for 230 ordinary shares of Osmetech, subject to any Osmetech shareholder who is due to receive fractional shares of GenMark common stock in the Reorganization will be entitled to receive a single share of GenMark in lieu of such fractional shares. Following the Reorganization, Osmetech will be a wholly owned subsidiary of GenMark, and the former shareholders of Osmetech will hold shares of GenMark.

Office Location

The address of our principal place of business is 757 S. Raymond Avenue, Pasadena, CA 91105. Our office phone number is (626) 463-2000.
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The Offering

Issuer

Common stock we are offering

Common stock outstanding after the offering

Offering price

Use of proceeds


Proposed NASDAQ Global Market Symbol






GenMark Diagnostics, Inc.
[image: ]

shares of common stock

shares of common stock

· per share of common stock

We intend to use the net proceeds from this offering to develop a broad menu of tests, to fund our planned sales and marketing initiatives, to develop our AD-8 System and for general corporate purposes. See “Use of Proceeds.”

GNMK


The number of shares of our common stock outstanding immediately after this offering excludes:

· 993,215 shares of common stock issuable upon exercise of options outstanding as of March 31, 2010, at a weighted average exercise price of $7.77 per common share;

· 220,792 shares of common stock issuable upon exercise of warrants outstanding as of March 31, 2010, at a weighted average exercise price of $8.92 per common share; and

· 2,000,000 shares of common stock which will be available for future grant or issuance under our 2010 Equity Incentive Plan, or our 2010 Plan, which will become effective upon the closing of this offering, and the annual increases in the number of shares authorized under this plan beginning January 1, 2011.

Unless the context otherwise requires, all share and per share amounts in this prospectus have been adjusted on a pro forma basis to give effect to the Reorganization and assume that Osmetech shareholders will receive one share of GenMark common stock for 230 ordinary shares of Osmetech in the Reorganization, subject to any Osmetech shareholder who is due to receive fractional shares of GenMark common stock in the Reorganization becoming entitled to receive a single share of GenMark common stock in lieu of such fractional shares.

Unless otherwise indicated, all information in this prospectus assumes:

•	that the underwriters do not exercise their option to purchase up to	additional shares of our common stock to cover over-allotments, if

any; and

· no options, warrants or shares of common stock were issued after March 31, 2010, and no outstanding options or warrants were exercised after March 31, 2010.
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SUMMARY CONSOLIDATED HISTORICAL FINANCIAL DATA

The following summary consolidated historical financial information relates to Osmetech and its consolidated subsidiaries, which upon effectiveness of the Reorganization and prior to consummation of this offering, directly or indirectly, will be wholly owned subsidiaries of GenMark. Prior to the Reorganization, GenMark had nominal assets and no operations. The summary consolidated historical financial information of Osmetech and its consolidated subsidiaries for the years ended December 31, 2009, 2008 and 2007 and as of December 31, 2009 and 2008 has been derived from the audited consolidated financial statements of Osmetech appearing elsewhere in this prospectus and has been prepared in accordance with U.S. generally accepted accounting principles, or U.S. GAAP. The summary consolidated historical financial data of Osmetech should be read together with “Management’s Discussion and Analysis of Financial Condition and Results of Operations” and the consolidated financial statements of Osmetech and related notes included elsewhere in this prospectus.

	
	
	
	
	
	
	
	Year Ended December 31,
	
	
	
	
	

	
	
	
	
	
	2009
	
	
	
	2008
	
	
	
	2007
	
	

	
	Consolidated Statements of Operations Data:
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Revenue:
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Product sales
	$
	910,527
	
	$
	559,592
	
	$
	234,099
	

	
	License revenue
	
	
	87,889
	
	
	
	87,500
	
	
	
	107,500
	
	

	
	Total revenue
	
	
	998,416
	
	
	
	647,092
	
	
	
	341,599
	

	
	Cost of sales
	
	
	4,332,299
	
	
	
	3,237,869
	
	
	
	2,624,589
	
	

	
	Gross loss
	
	
	(3,333,883)
	
	
	(2,590,777)
	
	
	(2,282,990)
	

	
	Operating expenses:
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Sales and marketing
	
	
	3,181,762
	
	
	
	3,393,665
	
	
	
	2,220,098
	

	
	Research and development
	
	
	5,633,717
	
	
	
	13,423,679
	
	
	
	12,554,236
	

	
	General and administrative
	
	
	8,288,762
	
	
	
	9,632,708
	
	
	
	8,895,796
	
	

	Total operating expenses
	
	
	17,104,241
	
	
	
	26,450,052
	
	
	
	23,670,130
	
	

	
	Loss from operations
	
	
	(20,438,124)
	
	
	(29,040,829)
	
	
	(25,953,120)
	

	Other income:
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Foreign exchange gain
	
	
	303,523
	
	
	
	504,921
	
	
	
	—
	

	
	Interest income
	
	
	33,222
	
	
	
	420,011
	
	
	1,715,211
	

	
	Total other income
	
	
	336,745
	
	
	
	924,932
	
	
	
	1,715,211
	
	

	Loss before income taxes
	
	
	(20,101,379)
	
	
	(28,115,897)
	
	
	(24,237,909)
	

	
	Benefit (provision) for income taxes
	
	
	138,770
	
	
	
	(246,736)
	
	
	300,214
	

	Net loss from continuing operations
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	$
	(19,962,609)
	$
	(28,362,633)
	$
	(23,937,695)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net income (loss)
	$
	(19,962,609)
	$
	(28,362,633)
	$
	10,544,798
	

	Unaudited pro forma net loss from continuing operations per common share, basic and diluted(1)
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	$
	(4.41)
	$
	(28.13)
	$
	(27.13)
	

	
	Weighted average shares used in unaudited pro forma per share amounts(1)
	
	
	4,526,758
	
	
	
	1,008,386
	
	
	
	882,325
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	(1)Based on a 1:230 exchange ratio in the Reorganization.
	
	
	
	
	
	
	
	
	
	
	
	
	
	



	
	
	
	As of December 31,

	
	
	
	2009
	
	
	2008
	

	Balance Sheet Data:
	
	
	
	
	
	
	

	Cash and cash equivalents
	$
	16,482,818
	$
	8,822,458
	

	Total assets
	
	
	19,333,477
	
	15,175,215
	

	Long-term liabilities
	
	
	795,334
	
	769,237
	

	Total liabilities
	
	
	4,008,659
	
	5,237,946
	

	Accumulated deficit
	
	
	(126,089,889)
	
	(106,127,280)

	Total stockholders’ equity
	
	
	15,324,818
	
	9,937,269
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RISK FACTORS

Investing in our common stock involves a high degree of risk. You should carefully consider the risks described below and all of the other information set forth in this prospectus, including our consolidated financial statements and the related notes and “Management’s Discussion and Analysis of Financial Condition and Results of Operations,” before deciding to invest in our common stock. If any of the events or developments described below occurs, our business, financial condition or results of operations could be negatively affected. In that case, the market price of our common stock could decline, and you could lose all or part of your investment.

Risks Related to Our Business

We have a history of net losses, and we may never achieve or maintain profitability.

We have a history of significant net losses and a limited history commercializing our molecular diagnostic products. We obtained FDA clearance for our first generation molecular diagnostic system in 2006, and commenced a limited marketing effort for this system. We commenced offering our XT-8 instrument and our Warfarin Sensitivity Test in July 2008. We commenced offering our Cystic Fibrosis Genotyping Test in July 2009. Our Thrombosis Risk Test and our Respiratory Viral Panel are currently labeled for IUO. Our net losses from continuing operations were approximately $20.0 million in 2009 and $28.4 million in 2008. At December 31, 2009, we had an accumulated deficit of approximately $126.1 million. We will continue to incur significant expenses for the foreseeable future for our sales and marketing, research and development and regulatory activities and maintaining our existing and obtaining additional intellectual property rights. We can not provide you any assurance that we will ever achieve profitability and, even if we achieve profitability, that we will be able to sustain or increase profitability on a quarterly or annual basis. Further, because of our limited commercialization history and because the market for molecular diagnostic products is relatively new and rapidly evolving, we have limited insight into the trends that may emerge and affect our business. We may make errors in predicting and reacting to relevant business trends, which could harm our business and financial condition.

We are reliant on the commercial success of our XT-8 System and our diagnostic tests.

Through December 31, 2009, we placed our XT-8 instruments with customers at no direct charge through “reagent rental” agreements, under which customers commit to purchasing minimum quantities of test cartridges over a period of one to three years. While we also offer our XT-8 instruments for sale, through December 31, 2009, we did not sell any of our instruments. We expect sales of our diagnostic tests associated with our XT-8 instrument will account for the vast majority of our revenues for at least the next several years. We intend to dedicate a significant portion of our resources to the commercialization of our XT-8 instrument and our existing FDA-cleared diagnostic tests. Although we intend to develop a broad range of additional diagnostic tests for use with the XT-8 System and our next-generation AD-8 System, we can not assure you when or if we will obtain FDA clearances for the tests we intend to develop in the future, or whether the market will accept such new products. As a result, to the extent that our XT-8 System and our existing FDA-cleared diagnostic tests are not commercially successful or are withdrawn from the market for any reason, our revenues will be adversely impacted and our business operating results and financial condition will be harmed.

We may fail to successfully expand the menu of diagnostic tests for our XT-8 System, or effectively predict the types of tests our existing and target customers want.

We currently market two FDA-cleared diagnostic tests and have developed two other diagnostic tests currently labeled for IUO. In addition, we have eight diagnostic tests in the development or design stage. Some hospital-based and reference laboratories may not consider adopting our XT-8 System until we offer a broader menu of diagnostic tests. Although we are developing additional tests to respond to the
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needs of these laboratories, we can not guarantee that we will be able to license the appropriate technology, or develop and obtain required regulatory clearances or approvals, for enough additional tests quickly enough or in a manner that is cost-effective. The development of new or enhanced products is a complex and uncertain process requiring the accurate anticipation of technological and market trends, as well as precise technological execution. In addition, in order to commercialize our products, we are required to undertake time consuming and costly development activities, including clinical studies for which the outcome is uncertain. Products that appear promising during early development and preclinical studies may, nonetheless, fail to demonstrate the results needed to support regulatory approval or, if approved, may not generate the demand we expect. If we are unable to successfully develop and commercialize additional diagnostic tests for use with our XT-8 instrument, our revenues and our ability to achieve profitability will be impaired.

Our financial results will depend on the acceptance among reference laboratories and hospitals, third-party payors and the medical community of our molecular diagnostic technology and products.

Our future success depends on the acceptance by our target customers, third-party payors and the medical community that our molecular diagnostic products are a reliable, accurate and cost-effective replacement for other molecular diagnostic testing methods. Physician offices and many hospitals outsource their molecular diagnostic testing needs to national or regional reference laboratories. Our business success depends on our ability to convince our target reference laboratories and hospitals to replace their current testing methods with our XT-8 System and related diagnostic tests and increase usage of our new tests on installed systems. Many factors may affect the market acceptance and commercial success of our molecular diagnostic technology and products, including:

· our ability to convince our potential customers of the advantages and economic value of our diagnostic systems and tests over competing technologies and products;

· the relative convenience and ease of testing of our diagnostic systems over competing products;

· the introduction of new technologies and competing products that may make our technologies and products a less attractive solution for our target customers;

· the breadth of our menu of available diagnostic tests relative to our competitors;

· our success in training reference and hospital-based laboratories on the proper use of our products;

· the willingness of third-party payors to reimburse laboratories that use our diagnostic systems and tests;

· the acceptance in the medical community of our molecular diagnostic technology and products;

· the extent and success of our marketing and sales efforts; and

· general economic conditions.

Providing XT-8 instruments to our customers through reagent rental agreements may adversely affect our liquidity.

We primarily place our XT-8 instruments with customers at no direct charge through “reagent rental” agreements, under which customers commit to purchasing minimum quantities of test cartridges over a period of one to three years. While we also offer our XT-8 instruments for sale, through December 31, 2009, we had not sold any of the instruments and the amount of additional capital we may need to raise depends on the amount of our revenues from sales of test cartridges sold through these reagent rental agreements. We do not currently sell enough test cartridges to recover all of our fixed manufacturing expenses associated with the production of test cartridges and therefore we currently have a high cost of
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sales relative to revenue, resulting in a gross loss. If we continue not to sell a sufficient number of test cartridges to offset our expenses associated with these reagent rental agreements, our liquidity will be adversely affected.

We have limited experience in sales and marketing and may be unable to successfully commercialize our XT-8 System and related diagnostic tests.

We have limited marketing, sales and distribution experience and capabilities. In connection with our XT-8 System, we commenced offering our Warfarin Sensitivity Test in July 2008 and our Cystic Fibrosis Genotyping Test in July 2009. As of December 31, 2009, we had 35 instruments actively in use with customers. We recently adjusted our sales strategy by terminating our relationship with a third-party distributor and beginning to build our own direct sales force. Our ability to achieve profitability depends on attracting customers for the XT-8 System and building brand loyalty. To successfully perform sales, marketing, distribution and customer support functions ourselves, we will face a number of risks, including:

· our ability to attract and retain the skilled support team, marketing staff and sales force necessary to commercialize and gain market acceptance for our technology and our products;

· the ability of our sales and marketing team to identify and penetrate the potential customer base, including hospitals and national and regional reference laboratories; and

· the difficulty of establishing brand recognition and loyalty for our products.

In addition, we may seek to enlist one or more third parties to assist with sales, distribution and customer support globally or in certain regions of the world. If we do seek to enter into these arrangements, we may not be successful in attracting desirable sales and distribution partners, or we may not be able to enter into these arrangements on favorable terms, or at all. If our sales and marketing efforts, or those of any third-party sales and distribution partners, are not successful, our technologies and products may not gain market acceptance, which would materially impact our business operations.

We may not be able to correctly estimate or control our future operating expenses, which could lead to cash shortfalls.

Our operating expenses may fluctuate significantly in the future as a result of a variety of factors, many of which are outside of our control. These factors include:

· the expenses we incur in connection with commercialization activities, including product marketing, sales and distribution;

· the expenses we incur in licensing biomarkers from third parties to expand the menu of diagnostics tests we plan to offer;

· our sales strategy and whether the revenues from sales of our test cartridges or XT-8 instrument will be sufficient to offset our expenses;

· the time and resources required to develop, conduct clinical studies and obtain regulatory clearances for the additional diagnostic tests we develop;

· the expenses we incur for research and development required to maintain and improve our technology, including developing our next-generation molecular diagnostic system;

· the costs to attract and retain personnel with the skills required for effective operations; and

· the costs of preparing, filing, prosecuting, defending and enforcing patent claims and other patent related costs, including litigation costs and the results of such litigation.
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Our budgeted expense levels are based in part on our expectations concerning future revenues from sales of our XT-8 System and diagnostic tests. We may be unable to reduce our expenditures in a timely manner to compensate for any unexpected shortfall in revenue. Accordingly, a significant shortfall in demand for our products could have an immediate and material adverse effect on our business and financial condition.

We face intense competition from established and new companies in the molecular diagnostics field and expect to face increased competition in the future.

We compete with companies that design, manufacture and market already-existing and new molecular diagnostics systems and tests. These competitors include:

· companies developing and marketing multiplex molecular diagnostics systems, such as Luminex Corporation and Nanosphere, Inc.;

· large hospital-based laboratories and reference laboratories who provide large-scale testing using their own proprietary testing methods; and

· healthcare companies that manufacture laboratory-based tests and analyzers, such as Roche Diagnostics and Qiagen NV.

We anticipate that we will face increased competition in the future as new companies enter the market with new technologies and our competitors improve their current products and expand their menu of diagnostic tests. One or more of our competitors may offer technology superior to ours and render our technology or our current products obsolete, unattractive or uneconomical. Most of our current competitors, as well as many of our potential competitors, have greater name recognition, more substantial intellectual property portfolios, longer operating histories, significantly greater resources to invest in new technologies, more substantial experience in new product development, greater regulatory expertise, more extensive manufacturing capabilities and the distribution channels to deliver products to customers. If we are not able to compete successfully, we may not generate sufficient revenue to become profitable.

Our success may depend upon how we and our competitors anticipate and adapt to market conditions.

The markets for our products are characterized by rapidly changing technology, evolving industry standards, changes in customer needs, emerging competition and new product introductions. New technologies, techniques or products could emerge with similar or better performance or may be perceived as providing better value than our systems and related tests and could exert pricing pressures on our products. It is critical to our success that we anticipate changes in technology and customer requirements and successfully introduce enhanced and competitive technology to meet our customers’ and prospective customers’ needs on a timely basis. We will need to respond to technological innovation in a rapidly changing industry and may not be able to maintain our technological advantages over emerging technologies in the future. If we fail to keep pace with emerging technologies, our systems and related tests will become uncompetitive and our market share will decline, which would have a material adverse effect on our business, financial condition and results of operations.

Our Respiratory Viral Panel Test and other menu items that we develop in the future may have sales that fluctuate on a seasonal basis and, as a result, our results of operations for successive quarters may not accurately reflect full-year trends.

Our Respiratory Viral Panel Test and other menu items that we develop in the future may have sales that fluctuate on a seasonal basis. For example, we expect volume of testing for our Respiratory Viral Panel Test generally will decline during the spring and summer season and accelerate during the fall and winter season. As a result, comparison of our results of operations for successive quarters may not accurately reflect trends or results for the full year.
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We may need to raise additional funds in the future, and such funds may not be available on a timely basis, or at all.

Until such time, if ever, as we can generate substantial product revenues, we will be required to finance our operations with our existing cash resources. We may need to raise additional funds in the future to support our operations. We can not be certain that additional capital will be available as needed or on acceptable terms, or at all. If we require additional capital at a time when investment in molecular diagnostics companies or in the marketplace in general is limited, we may not be able to raise such funds at the time that we desire, or at all. If we do raise additional funds through the issuance of equity or convertible securities, the percentage ownership of holders of our common stock could be significantly diluted and these newly issued securities may have rights, preferences or privileges senior to those of holders of our common stock. If we obtain debt financing, a substantial portion of our operating cash flow may be dedicated to the payment of principal and interest on such indebtedness, and the terms of the debt securities issued could impose significant restrictions on our operations. If we raise additional funds through collaborations and licensing arrangements, we could be required to relinquish significant rights to our technologies, products or grant licenses on terms that are not favorable to us.

Manufacturing risks and inefficiencies may adversely affect our ability to produce products.

We must manufacture, or engage third parties to manufacture, components of our products in sufficient quantities and on a timely basis, while maintaining product quality, acceptable manufacturing costs and complying with regulatory requirements. In determining the required quantities of our products and the manufacturing schedule, we must make significant judgments and estimates based on inventory levels, current market trends and other related factors. Because of the inherent nature of estimates and our limited experience in marketing our products, there could be significant differences between our estimates and the actual amounts of products we require.

We currently manufacture our proprietary test cartridges at our Pasadena, California manufacturing facility. We outsource manufacturing of our XT-8 instrument and much of the disposable component molding and component assembly for our test cartridges. Our XT-8 instrument is manufactured by Aubrey Group Inc., our single source supplier that specializes in contract design and manufacturing of electronic and electromechanical devices for medical use. The components are custom-made by only a few outside vendors. Reliance on third-party manufacturers entails risks to which we would not be subject if we manufactured these components ourselves, including:

· reliance on third parties for regulatory compliance and quality assurance;

· possible breaches of manufacturing agreements by the third parties because of factors beyond our control;

· possible regulatory violations or manufacturing problems experienced by our suppliers; and

· possible termination or non-renewal of agreements by third parties, based on their own business priorities, at times that are costly or inconvenient for us.

We may not be able to meet the demand for our products if one or more of these third-party manufacturers is not able to supply us with the necessary components that meet our specifications. It may be difficult to find alternate suppliers in a timely manner and on terms acceptable to us.

The manufacturing operations for our test cartridges in Pasadena, California use highly technical processes involving unique, proprietary techniques. In addition, the manufacturing equipment we use would be costly to repair or replace and could require substantial lead time to repair or replace. Any interruption in our operations or decrease in the production capacity of our manufacturing facility or the facilities of any of our suppliers because of equipment failure, natural disasters such as earthquakes, tornadoes and fires or otherwise, would limit our ability to meet customer demand for the XT-8 instrument and tests and would have a material adverse effect on our business, financial condition and
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results of operations. Other possible disruptions may include power loss and telecommunications failures. In the event of a disruption, we may lose customers and we may be unable to regain those customers thereafter. Our insurance may not be sufficient to cover all of our potential losses and may not continue to be available to us on acceptable terms, or at all.

We plan to move our existing manufacturing operations in Pasadena, California to a new facility located in Carlsbad, California in the fourth quarter of 2010. Our new manufacturing facility will be subject to the risks discussed above related to our Pasadena manufacturing facilities. In addition, we will need to get the appropriate regulatory clearances for our new facility before commencing manufacturing operations. We may experience unexpected delays and costs in opening our new manufacturing facilities, which would have an adverse effect on our business and financial condition.

We may not be successful in developing our next-generation AD-8 System.

We are also developing our next-generation platform, the AD-8 System. We are designing the AD-8 System to integrate sample preparation with our eSensor technology to allow technicians to be able to place a minimally prepared patient sample into our test cartridge and obtain results with no additional steps. The development of the AD-8 System is a complex process, and we may not be successful in completing the development of all the currently intended features and benefits of the AD-8 System, which may limit its marketability. In addition, before commercializing the AD-8 System we will be required to obtain regulatory approval for the AD-8 instrument as well as each of the diagnostic tests to be used on the AD-8 instrument, including those tests that previously received approval for use with our XT-8 instrument. If we are unable to successfully develop and obtain regulatory approval for our AD-8 instrument and related diagnostic tests, our business plan will be impaired.

If we are unable to retain key members of our senior management and scientists or hire additional skilled employees, we may be unable to achieve our goals.

Our performance is substantially dependent on the performance of our senior management and key scientific and technical personnel. Our senior managers and other key employees can terminate their relationship with us at any time. We have a small number of senior managers, and the loss of services of any of these managers or our scientific or technical personnel, in particular Dr. Kayyem or Mr. Kemper, could have a material adverse effect on our business, financial condition and results of operations. We do not maintain key-man life insurance on any of our employees.

In addition, our product development and marketing efforts could be delayed or curtailed if we are unable to attract, train and retain highly skilled employees and scientific advisors. To expand our research, product development and sales efforts, we will need to retain additional people skilled in areas such as electrochemical and molecular science, information technology, manufacturing, sales, marketing and technical support. Because of the complex and technical nature of our systems and the dynamic market in which we compete, any failure to attract and retain a sufficient number of qualified employees could materially harm our ability to develop and commercialize our technology. We may not be successful in hiring or retaining qualified personnel, and any failure to do so could have a material adverse effect on our business, financial condition and results of operations.

We may be unsuccessful in our long-term goal of expanding sales of our product offerings outside the United States.

Assuming we receive the applicable regulatory approvals, we intend to market our diagnostic products outside the United States through third-party distributors. These distributors may not commit the necessary resources to market and sell our products to the level of our expectations. If distributors do not perform adequately or in compliance with applicable laws and regulations in particular geographic areas, or we are unable to locate distributors in particular geographic areas, our ability to realize long-term international revenue growth would be materially adversely affected.
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In order to market our products in the European Union and many other foreign jurisdictions, we, or our distributors or partners, must obtain separate regulatory approvals and comply with numerous and varying regulatory requirements of other countries regarding safety and efficacy and governing, among other things, clinical studies and commercial sales and distribution of our products. The approval procedure varies among countries and can involve additional testing. The regulatory approval process outside the United States may include all of the risks associated with obtaining FDA approval, as well as additional risks. In addition, in many countries outside the United States, it is required that the product be approved for reimbursement before the product can be approved for sale in that country. We may not obtain approvals from regulatory authorities outside the United States on a timely basis, if at all.

If we expand sales of our products outside the United States, our business will be susceptible to risks associated with international operations.

If we execute our plan to expand our operations outside the United States, our inexperience in operating in foreign countries increases the risk that our international expansion will not be successful. Conducting international operations would subject us to new risks that, generally, we have not faced in the United States, including:

· fluctuations in currency exchange rates;

· unexpected changes in foreign regulatory requirements;

· longer accounts receivable payment cycles and difficulties in collecting accounts receivable;

· difficulties in managing and staffing international operations;

· potentially adverse tax consequences, including the complexities of foreign value added tax systems, tax inefficiencies related to our corporate structure and restrictions on the repatriation of earnings;

· the burdens of complying with a wide variety of foreign laws and different legal standards;

· increased financial accounting and reporting burdens and complexities;

· political, social and economic instability abroad, terrorist attacks and security concerns in general; and

· reduced or varied protection for intellectual property rights in some countries.

The occurrence of any one of these risks could negatively affect our business, results of operations and prospects. Additionally, operating internationally also requires significant management attention and financial resources. We can not be certain that the investment and additional resources required in establishing operations in other countries will produce desired levels of revenues or profitability.

We use hazardous chemicals, biological materials and infectious agents in our business. Any claims relating to improper handling, storage or disposal of these materials could be time consuming and costly.

Our research and development and manufacturing processes involve the controlled use of hazardous materials, including chemicals, biological materials and infectious disease agents. Our operations produce hazardous waste products. We can not eliminate the risk of accidental contamination or discharge and any resultant injury from these materials. We may be sued for any injury or contamination that results from our use or the use by third parties of these materials, and our liability may exceed our insurance coverage and our total assets. Federal, state and local laws and regulations govern the use, manufacture, storage, handling and disposal of these hazardous materials and specified waste products, as well as the discharge of pollutants into the environment and human health and safety matters. Compliance with environmental laws and regulations may be expensive and may impair our research, development and production efforts. If we fail to comply with these requirements, we could incur substantial costs,
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including civil or criminal fines and penalties, clean-up costs or capital expenditures for control equipment or operational changes necessary to achieve and maintain compliance. In addition, we can not predict the impact on our business of new or amended environmental laws or regulations or any changes in the way existing and future laws and regulations are interpreted and enforced.

If our products do not perform as expected or the reliability of the technology on which our products are based is questioned, our operating results and business will suffer.

Our success depends on the market’s confidence that we can provide reliable, high-quality diagnostics systems. We believe that customers in our target markets are likely to be particularly sensitive to product defects and errors. As a result, our reputation and the public image of our products or technologies will be impaired if our products fail to perform as expected. Although our diagnostic systems are designed to be user-friendly, the functions they perform are quite complex, and our products may develop or contain undetected defects or errors. If we experience a sustained material defect or error, this could result in loss or delay of revenues, delayed market acceptance, damaged reputation, diversion of development and management resources, legal claims, increased insurance costs or increased service and warranty costs, any of which could materially harm our business.

We also face an inherent risk of product liability exposure related to the sale of our products. We currently carry product liability insurance that covers us against specific product liability claims up to an annual aggregate limit of $7.0 million. We also carry a separate general liability and umbrella policy that covers us against certain claims but excludes coverage for product liability. Any claim in excess of our insurance coverage would have to be paid out of our cash reserves, which would have a detrimental effect on our financial condition. It is difficult to determine whether we have obtained sufficient insurance to cover potential claims. Also, we can not assure you that we can or will maintain our insurance policies on commercially acceptable terms, or at all. A product liability claim could have a material adverse effect on our business, financial condition and results of operations.

Our ability to use our net operating loss carryforwards might be limited.

As of December 31, 2009, we had net operating loss carryforwards of approximately $62.5 million for U.S. federal tax purposes. These loss carryforwards will expire in varying amounts through 2029. To the extent these net operating loss carryforwards are available, we intend to use them to reduce the corporate income tax liability associated with our operations. Section 382 of the U.S. Internal Revenue Code generally imposes an annual limitation on the amount of net operating loss carryforwards that might be used to offset taxable income when a corporation has undergone significant changes in stock ownership. As a result, prior or future changes in ownership could put limitations on the availability of our net operating loss carryforwards. In addition, our ability to utilize the current net operating loss carryforwards might be further limited by the issuance of common stock in this offering. To the extent our use of net operating loss carryforwards is significantly limited, our income could be subject to corporate income tax earlier than it would if we were able to use net operating loss carryforwards, which could result in lower profits. We also have non-U.S. net operating loss carryforwards of approximately $30.4 million. As a result of the Reorganization, there is a significant risk these non-U.S. net operating loss carryforwards may not be utilized.

Our corporate structure may create tax inefficiencies.

As a result of the Reorganization, Osmetech will become a wholly owned subsidiary of GenMark and a controlled foreign corporation for U.S. federal income tax purposes. GenMark will be required to include in its income certain types of income and investments of Osmetech that otherwise would not be currently taxable under general tax rules. In addition, distributions from the U.S. operating subsidiaries of GenMark may be subject to additional U.S. and foreign income tax withholding and result in lower profits.
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Risks Related to Regulation

The regulatory clearance or approval process is expensive, time consuming and uncertain, and the failure to obtain and maintain required clearances or approvals could prevent us from commercializing our future products.

We are investing in the research and development of new diagnostic tests to expand our menu of testing options, as well as to develop our next-generation AD-8 System, which we anticipate will reduce the need for sample preparation when using our system. Our products are subject to 510(k) clearance or pre-market approval by the FDA prior to their marketing for commercial use in the United States, and to any approvals required by foreign governmental entities prior to their marketing outside the United States. In addition, any changes or modifications to a device that has received regulatory clearance or approval that could significantly affect its safety or effectiveness, or would constitute a major change in its intended use, may require the submission of a new application for 510(k) clearance, pre-market approval, or foreign regulatory approvals.

The 510(k) clearance and pre-market approval processes, as well as the process of obtaining foreign approvals, can be expensive, time consuming and uncertain. It generally takes from four to twelve months from submission to obtain 510(k) clearance, and from one to three years from submission to obtain pre-market approval; however, it may take longer, and 510(k) clearance or pre-market approval may never be obtained. Delays in receipt of, or failure to obtain, clearances or approvals for future products, including tests that are currently in design or development, would result in delayed, or no, realization of revenues from such products and in substantial additional costs which could decrease our profitability. We have limited experience in filing FDA applications for 510(k) clearance and pre-market approval. In addition, we are required to continue to comply with applicable FDA and other regulatory requirements once we have obtained clearance or approval for a product. There can be no assurance that we will obtain or maintain any required clearance or approval on a timely basis, or at all. Any failure to obtain or any material delay in obtaining FDA clearance or any failure to maintain compliance with FDA regulatory requirements could harm our business, financial condition and results of operations.

We and our suppliers, contract manufacturers and customers are subject to various governmental regulations, and we may incur significant expenses to comply with, and experience delays in our product commercialization as a result of, these regulations.

Our manufacturing processes and facilities, and those of some of our contract manufacturers, are required to comply with the federal Quality System Regulation, or the QSR, which covers the procedures and documentation of the design, testing, production, control, quality assurance, labeling, packaging, sterilization, storage and shipping of our devices. The FDA enforces the QSR through periodic unannounced inspections of manufacturing facilities. We and our contract manufacturers have been, and anticipate in the future being, subject to such inspections, as well as to inspections by other federal and state regulatory agencies. We intend to move our operations, including our test cartridge manufacturing operations, to a new facility in Carlsbad, California in the fourth quarter of 2010. Any delay in establishing our manufacturing operations at our new facility or obtaining any required licenses or regulatory approvals for our manufacturing facilities could delay our ability to develop or sell our products or cause us to incur more expenses than currently anticipated in our operating budget.

We must also file reports of device corrections and removals and adhere to the FDA’s rules on labeling and promotion. The FDA and other agencies actively enforce the laws and regulations prohibiting the promotion of off-label uses, and a company that is found to have improperly promoted off-label uses may be subject to significant liability, including substantial monetary penalties and criminal prosecution.

Failure to comply with applicable FDA requirements, or later discovery of previously unknown problems with our products or manufacturing processes, including our failure or the failure of one of our contract
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manufacturers to take satisfactory corrective action in response to an adverse QSR inspection, can result in, among other things:

· administrative or judicially imposed sanctions;

· injunctions or the imposition of civil penalties;

· recall or seizure of our products;

· total or partial suspension of production or distribution;

· the FDA’s refusal to grant pending future clearance or pre-market approval for our products;

· withdrawal or suspension of marketing clearances or approvals;

· clinical holds;

· warning letters;

· refusal to permit the import or export of our products; and

· criminal prosecution.

Any of these actions, in combination or alone, could prevent us from marketing, distributing or selling our products and would likely harm our business.

In addition, a product defect or regulatory violation could lead to a government-mandated or voluntary recall by us. We believe that the FDA would request that we initiate a voluntary recall if a product was defective or presented a risk of injury or gross deception. Regulatory agencies in other countries have similar authority to recall devices because of material deficiencies or defects in design or manufacture that could endanger health. Any recall would divert management attention and financial resources, could cause the price of our shares of common stock to decline and expose us to product liability or other claims, including contractual claims from parties to whom we sold products and harm our reputation with customers. A recall involving our XT-8 System or either of our FDA-cleared diagnostic tests would be particularly harmful to our business and financial results.

The use of our diagnostic products by our customers is also affected by the Clinical Laboratory Improvement Amendments of 1988, or CLIA, and related federal and state regulations that provide for regulation of laboratory testing. CLIA is intended to ensure the quality and reliability of clinical laboratories in the United States by mandating specific standards in the areas of personnel qualifications, administration, participation in proficiency testing, patient test management, quality assurance and quality control and inspections. Current or future CLIA requirements or the promulgation of additional regulations affecting laboratory testing may prevent some laboratories from using some or all of our diagnostic products.

If third-party payors do not reimburse our customers for the use of our clinical diagnostic products or if reimbursement levels are set too low for us to sell our products at a profit, our ability to sell our products and our results of operations will be harmed.

We sell our products to hospital-based and reference laboratories, substantially all of which receive reimbursement for the health care services they provide to their patients from third-party payors, such as Medicare, Medicaid, other domestic and foreign government programs, private insurance plans and managed care programs. Reimbursement decisions by particular third-party payors depend upon a number of factors, including each third-party payor’s determination that use of a product is:

· a covered benefit under its health plan;

· appropriate and medically necessary for the specific indication;
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· cost effective; and

· neither experimental nor investigational.

Third-party payors may deny reimbursement for covered products if they determine that a medical product was not used in accordance with cost-effective diagnosis methods, as determined by the third-party payor, or was used for an unapproved indication. Third-party payors also may refuse to reimburse for procedures and devices deemed to be experimental.

Obtaining coverage and reimbursement approval for a product from each government or third-party payor is a time consuming and costly process that could require us to provide supporting scientific, clinical and cost-effectiveness data for the use of our product to each government or third-party payor. We may not be able to provide data sufficient to gain acceptance with respect to coverage and reimbursement. For example, Medicare and Medicaid generally do not reimburse providers who use our Warfarin Sensitivity Test. In addition, eligibility for coverage does not imply that any product will be covered and reimbursed in all cases or reimbursed at a rate that allows our potential customers to make a profit or even cover their costs.

In the United States, the American Medical Association assigns specific Current Procedural Terminology, or CPT, codes, which are necessary for reimbursement of diagnostic tests. Once the CPT code is established, the Centers for Medicare and Medicaid Services establish reimbursement payment levels and coverage rules under Medicaid and Medicare, and private payors establish rates and coverage rules independently. We can not guarantee that any of our tests are or will be covered by the CPT codes that we believe may be applied to them or that any of our tests or other products will be approved for coverage or reimbursement by Medicare and Medicaid or any third-party payor. Third-party payors may nonetheless choose to reimburse our customers on a per test basis based on individual biomarker detection, rather than on the basis of the number of results given by the test. This may result in reference laboratories, public health institutions and hospitals electing to use separate tests to screen for each disease so that they can receive reimbursement for each test they conduct. In that event, these entities may purchase separate tests for each disease, rather than products that can be used to return multiple test results.

Third-party payors are increasingly attempting to contain health care costs by limiting both coverage and the level of reimbursement for medical products and services. Increasingly, Medicare, Medicaid and other third-party payors are challenging the prices charged for medical services, including clinical diagnostic tests. In addition, Medicare’s current freeze on its clinical laboratory fee schedule may adversely affect the growth of the molecular diagnostics market for patients in the United States who are over 65 or have specific disabilities. Levels of reimbursement may decrease in the future, and future legislation, regulation or reimbursement policies of third-party payors may adversely affect the demand for and reimbursement available for our products, which in turn, could negatively impact pricing. If our customers are not adequately reimbursed for our products, they may reduce or discontinue purchases of our products, which would cause our revenues to decline.

Legislative or regulatory healthcare reforms may make it more difficult and costly for us to obtain regulatory clearance or approval of our products and to produce, market and distribute our products after clearance or approval is obtained.

From time to time, legislation is drafted and introduced in Congress that could significantly change the statutory provisions governing the regulatory clearance or approval, manufacture and marketing of regulated products or the reimbursement thereof. In addition, FDA regulations and guidance are often revised or reinterpreted by the FDA in ways that may significantly affect our business and our products. For example, in the future, the FDA may require more burdensome premarket approval of our system or diagnostic tests rather than the 501(k) clearance process we have used to date and anticipate primarily
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using in the future. Any new regulations or revisions or reinterpretations of existing regulations may impose additional costs or lengthen review times of our products. Delays in receipt of or failure to receive regulatory clearances or approvals for our new products would have a material adverse effect on our business, financial condition and results of operations.

Federal and state governments in the United States are also undertaking efforts to control growing health care costs through legislation, regulation and voluntary agreements with medical care providers and third-party payors. In March 2010, Congress enacted comprehensive health care reform legislation known as the Patient Protection and Affordable Care Act of 2010, or the PPACA. While the PPACA involves expanding coverage to more individuals, it includes new regulatory mandates and other measures designed to constrain medical costs. The PPACA also imposes significant new taxes on medical device manufacturers that are expected to cost the medical device industry up to $20 billion over the next decade. There are also stringent new reporting requirements of financial relationships between device manufacturers and physicians and teaching hospitals. Complying with PPACA could significantly increase our costs and adversely affect our business and financial condition.

We are subject to various federal and state laws pertaining to health care fraud and abuse, including anti-kickback, self-referral, false claims and fraud laws, and any violations by us of such laws could result in fines or other penalties.

Our commercial, research, and other financial relationships with healthcare providers and institutions are subject to various federal and state laws intended to prevent health care fraud and abuse. The federal anti-kickback statute prohibits the knowing offer, receipt or payment of remuneration in exchange for or to induce the referral of patients or the use of products or services that would be paid for in whole or part by Medicare, Medicaid or other federal health care programs. Remuneration has been broadly defined to include anything of value, including cash, improper discounts, and free or reduced price items and services. Many states have similar laws that apply to their state health care programs as well as private payors. Violations of the anti-kickback laws can result in exclusion from federal health care programs and substantial civil and criminal penalties.

The federal False Claims Act, or FCA, imposes liability on persons who, among other things, present or cause to be presented false or fraudulent claims for payment by a federal health care program. The FCA has been used to prosecute persons submitting claims for payment that are inaccurate or fraudulent, that are for services not provided as claimed, or for services that are not medically necessary. The FCA includes a whistleblower provision that allows individuals to bring actions on behalf of the federal government and share a portion of the recovery of successful claims. If our marketing or other arrangements were determined to violate anti-kickback or related laws, including the FCA, then our revenues could be adversely affected, which would likely have a material adverse effect on our business, financial conditions and results of operations.

State and federal authorities have aggressively targeted medical device companies for alleged violations of these anti-fraud statutes, based on improper research or consulting contracts with doctors, certain marketing arrangements that rely on volume-based pricing, off-label marketing schemes and other improper promotional practices. Companies targeted in such prosecutions have paid substantial fines in the hundreds of millions of dollars or more, have been forced to implement extensive corrective action plans, and have often become subject to consent decrees severely restricting the manner in which they conduct their business. If we become the target of such an investigation or prosecution based on our contractual relationships with providers or institutions, or our marketing and promotional practices, we could face similar sanctions which would materially negatively affect our business.
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Risks Related to Our Intellectual Property

We rely on third-party license agreements for patents and other technology related to our products. The termination of these agreements could delay or prevent us from being able to commercialize our products and the failure to negotiate new licenses could prevent us from expanding our menu of diagnostic products.

We depend on licenses to certain patents and patent applications that are related to electrochemical detection technology and other technology used in our molecular diagnostic systems and test cartridges. These licenses include both exclusive and non-exclusive arrangements. Many of these exclusive licenses obligate us to use commercially reasonable efforts to commercialize the subject inventions of the licensed patents, and if we fail to meet this obligation, we could lose one or more of those licenses. If, following such an event, any of our licensors were to provide a license to these patents to one or more of our competitors, our ability to compete in the market may be diminished. Furthermore, if we fail to comply with our material obligations under any of our patent license agreements, the licenses may be terminated and we could lose license rights that are important to our business.

The exclusive and non-exclusive licenses expire at various times, corresponding to the subject patents or patent applications, the expirations of which currently range from 2013 to 2028. We expect that we will need to license other technology or patents to commercialize future products, including licenses to additional biomarkers to expand our menu of diagnostic tests. These licenses may not be available to us on commercially reasonable terms, or at all, which could adversely affect our results of operations and growth prospects.

If we are unable to obtain, maintain and enforce intellectual property protection covering our products, others may be able to make, use, or sell products substantially the same as ours, which could adversely affect our ability to compete in the market.

Our commercial success is dependent in part on obtaining, maintaining and enforcing intellectual property rights, including patents. If we are unable to obtain, maintain and enforce intellectual property protection covering our products, others may be able to make, use or sell products that are substantially the same as ours without incurring the sizeable development and licensing costs that we have incurred, which would adversely affect our ability to compete in the market.

We seek to obtain and maintain patents and other intellectual property rights to restrict the ability of others to market products that compete with our products. Currently, our patent portfolio is comprised, on a worldwide basis, of 132 issued U.S. and foreign patents which we own directly or for which we are the exclusive licensee and that expire between 2013 and 2021. However, patents may not be issued based on any pending or future patent applications owned by or licensed to us and, moreover, issued patents owned or licensed to us now or in the future may be found by a court to be invalid or otherwise unenforceable. Also, even if our patents are determined by a court to be valid and enforceable, they may not be sufficiently broad to prevent others from marketing products similar to ours or designing around our patents, despite our patent rights, nor provide us with freedom to operate unimpeded by the patent rights of others.

We have also licensed certain intellectual property from third parties related to our products, and we rely on them to file and prosecute patent applications and maintain patents and otherwise protect the licensed intellectual property. We have not had and do not have primary control over these activities for certain of our patents or patent applications and other intellectual property rights. We can not be certain that such activities by third parties have been or will be conducted in compliance with applicable laws and regulations or will result in valid and enforceable patents and other intellectual property rights. Pursuant to the terms of the license agreements with some of our licensors, the licensors may have the right to control enforcement of our licensed patents or defense of any claims asserting the invalidity of these patents and even if we are permitted to pursue such enforcement or defense, we will require the
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cooperation of our licensors. We can not be certain that our licensors will allocate sufficient resources or prioritize their or our enforcement of such patents or defense of such claims to protect our interests in the licensed patents.

The patent positions of medical device companies can be highly uncertain and involve complex legal and factual questions for which important legal principles remain unresolved. No consistent policy regarding the breadth of claims allowed in patents in these fields has emerged to date in the United States. There have been changes regarding how patent laws are interpreted, and the U.S. Patent and Trademark Office, or the PTO, has implemented changes to the patent system.

Some of these changes are currently being litigated in federal court, and we can not accurately determine the outcome of that proceeding or predict future changes in the interpretation of patent laws or changes to patent laws which might be enacted into law. Those changes may materially affect our patents, our ability to obtain patents or the patents and applications of our collaborators and licensors. The patent situation in the medical device and disease diagnostic fields outside the United States is even more uncertain.

Future protection for our proprietary rights is uncertain because legal means afford only limited protection and may not adequately protect our rights or permit us to gain or keep our competitive advantage. For example:

· others may be able to make systems or devices that are similar to ours but that are not covered by the claims of our patents;

· we may not be able to identify potential infringers of our technology due in part to the large number of competitors in the field;

· we might not have been the first to make the inventions covered by our issued patents or pending patent applications;

· we might not have been the first to file patent applications for these inventions;

· our pending patent applications may not result in issued patents;

· our issued patents may not provide us with any competitive advantages or may be held invalid or unenforceable as a result of legal challenges by third parties;

· the claims of our issued patents or patent applications when issued may not cover our device or product candidates;

· there may be dominating patents relevant to our product candidates of which we are not aware;

· there may be prior public disclosures that could invalidate our inventions or parts of our inventions of which we are not aware;

· the laws of foreign countries may not protect our proprietary rights to the same extent as the laws of the United States; and

· we may not develop additional proprietary technologies that are patentable.

We have a number of foreign patents and applications. However, the laws of some foreign jurisdictions do not protect intellectual property rights to the same extent as laws in the United States, and many companies have encountered significant difficulties in protecting and defending such rights in foreign jurisdictions. If we encounter such difficulties or we are otherwise precluded from effectively protecting our intellectual property rights in foreign jurisdictions, our business prospects could be substantially harmed.

We also rely on trade-secret protection to protect our interests in proprietary know-how and for processes for which patents are difficult to obtain or enforce. We may not be able to protect our trade
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secrets adequately. We have limited control over the protection of trade secrets used by our licensors, collaborators and suppliers. Although we use reasonable efforts to protect our trade secrets, our employees, consultants, contractors, outside scientific collaborators and other advisors may unintentionally or willfully disclose our information to competitors. Enforcing a claim that a third-party illegally obtained and is using any of our trade secrets is expensive and time consuming, and the outcome is unpredictable. In addition, courts outside the United States are sometimes less willing to protect trade secrets. We rely, in part, on non-disclosure and confidentiality agreements with our employees, consultants and other parties to protect our trade secrets and other proprietary technology. These agreements may be breached and we may not have adequate remedies for any breach. Moreover, others may independently develop equivalent proprietary information, and third parties may otherwise gain access to our trade secrets and proprietary knowledge. Any disclosure of confidential data into the public domain or to third parties could allow our competitors to learn our trade secrets and use the information in competition against us.

We may incur substantial costs as a result of litigation or other proceedings relating to the protection of our patents and other intellectual property rights and we may be unable to protect our rights to our technology.

If we or any of our licensors choose to go to court to stop a third party from using the inventions claimed in our owned or licensed patents, that third party may ask the court to rule that the patents are invalid and should not be enforced against that third party. These lawsuits are expensive and would consume time and other resources even if we were successful in stopping the infringement of these patents. In addition, there is a risk that the court will decide that these patents are not valid and that we do not have the right to stop others from using the inventions.

There is also the risk that, even if the validity of these patents is upheld, the court will refuse to stop the other party on the ground that such other party’s activities do not infringe our patents. In addition, the U.S. Supreme Court has recently changed some tests regarding granting patents and assessing the validity of patent claims. As a consequence, issued patents may be found to contain invalid claims according to the newly revised standards. Some of our own or in-licensed patents may be subject to challenge and subsequent invalidation or significant narrowing of claim scope in a re-examination proceeding before the PTO, or during litigation, under the revised criteria which make it more difficult to obtain patents.

We may also not be able to detect infringement against our own or in-licensed patents, which may be especially difficult for methods of formulation of products or methods of use. While we intend to take actions reasonably necessary to enforce our patent rights, we depend, in part, on our licensors and collaborators to protect a substantial portion of our proprietary rights.

Our products could infringe patent rights of others, which may require costly litigation and, if we are not successful, could cause us to pay substantial damages or limit our ability to commercialize our products.

Our commercial success depends on our ability to develop, manufacture and market our systems and tests and use our proprietary technology without infringing the patents and other proprietary rights of third parties. As the molecular diagnostic industry expands and more patents are issued, the risk increases that there may be patents issued to third parties that relate to our products and technology of which we are not aware or that we must challenge to continue our operations as currently contemplated. Our products may infringe or may be alleged to infringe these patents. Because some patent applications in the United States may be maintained in secrecy until the patents are issued, because patent applications in the United States and many foreign jurisdictions are typically not published until eighteen months after filing and because publications in the scientific literature often lag behind actual discoveries, we can not be certain that others have not filed patent applications for technology covered by our issued patents or our pending applications or that we were the first to invent the technology. Another party may have
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filed, and may in the future file, patent applications covering our products or technology similar to ours. Any such patent application may have priority over our patent applications or patents, which could further require us to obtain rights to issued patents covering such technologies. If another party has filed a U.S. patent application on inventions similar to ours, we may have to participate in an interference proceeding declared by the PTO to determine priority of invention in the United States. The costs of these proceedings could be substantial, and it is possible that such efforts would be unsuccessful if the other party had independently arrived at the same or similar invention prior to our own invention, resulting in a loss of our U.S. patent position with respect to such inventions.

We may be exposed to, or threatened with, future litigation by third parties having patent or other intellectual property rights alleging that our products or proprietary technologies infringe their intellectual property rights. Some of these third parties may be better capitalized and have more resources than us. We have received correspondence in the past bringing to our attention certain patent rights held by third parties and offering to discuss licensing terms to the patents. Some of these letters may relate to patents that are important to our products. Independently, we have also identified patents held by third parties that cover one or more of our products or planned products. Although we have taken licenses to numerous such third-party patents, we have also declined to license certain patents in instances where we do not believe our existing products infringe valid claims. If one of these patents was found to be valid and cover any of our products, proprietary technologies or their uses, we or any collaborator could be enjoined by a court and required to pay damages and could be unable to commercialize our products or product candidates or use our proprietary technologies unless we or they obtained a license to the patent. A license may not be available to us or any collaborator on acceptable terms, or at all, which could potentially prevent us from developing new tests. In addition, during litigation, the patent holder could obtain a preliminary injunction or other equitable relief which could prohibit us from making, using or selling our products, technologies or methods pending a trial on the merits, which could be years away. Furthermore, such litigation is costly and could affect our results of operations and divert the attention of managerial and technical personnel.

There is a substantial amount of litigation involving patent and other intellectual property rights in the medical device, biotechnology and pharmaceutical industries generally. If a third party claims that we or any collaborator infringes its intellectual property rights, we may face a number of issues, including, but not limited to:

· infringement and other intellectual property claims which, regardless of merit, may be expensive and time-consuming to litigate and may divert our management’s attention from our core business;

· substantial damages for infringement, which we may have to pay if a court decides that the product at issue infringes on or violates the third party’s rights, and if the court finds that the infringement was willful, we could be ordered to pay treble damages and the patent owner’s attorneys’ fees;

· a court prohibiting us from selling or licensing our product unless the third party licenses its product rights to us, which it is not required to do;

· if a license is available from a third party, we may have to pay substantial royalties, upfront fees or grant cross-licenses to intellectual property rights for our products; and

· redesigning our products or processes so they do not infringe, which may not be possible or may require substantial monetary expenditures and time.

Some of our competitors may be able to sustain the costs of complex patent litigation more effectively than we can because they have substantially greater resources. In addition, any uncertainties resulting from the initiation and continuation of any litigation could have a material adverse effect on our ability to raise the funds necessary to continue our operations.
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We may be subject to claims that our employees have wrongfully used or disclosed alleged trade secrets of their former employers.

As is common in our industry, we employ individuals who were previously employed at other molecular diagnostics or medical device companies, including our competitors or potential competitors. Although no claims against us are currently pending, we may be subject to claims that these employees or we have inadvertently or otherwise used or disclosed trade secrets or other proprietary information of their former employers. Litigation may be necessary to defend against these claims. Even if we are successful in defending against these claims, litigation could result in substantial costs and be a distraction to management.

Risks Related to Our Common Stock and This Offering

The market price of our common stock may be volatile and fluctuate significantly, which could result in substantial losses for investors purchasing common stock in this offering and subject us to litigation.

The offering price for our common stock sold in this offering will be determined based upon negotiations with the underwriters and current market conditions. The public offering price for our common stock may vary from the market price of our common stock at the time of the offering. Among the factors that may cause the market price of our common stock to fluctuate are the risks described in this “Risk Factors” section and other factors, including:

· fluctuations in our operating results or the operating results of our competitors;

· changes in estimates of our financial results or recommendations by securities analysts;

· variance in our financial performance from the expectations of securities analysts;

· changes in the estimates of the future size and growth rate of our markets;

· changes in accounting principles or changes in interpretations of existing principles, which could affect our financial results;

· failure of our products to achieve or maintain market acceptance or commercial success;

· conditions and trends in the markets we serve;

· changes in general economic, industry and market conditions;

· success of competitive products and services;

· changes in market valuations or earnings of our competitors;

· changes in our pricing policies or the pricing policies of our competitors;

· announcements of significant new products, contracts, acquisitions or strategic alliances by us or our competitors;

· changes in legislation or regulatory policies, practices or actions;

· the commencement or outcome of litigation involving our company, our general industry or both;

· recruitment or departure of key personnel;

· changes in our capital structure, such as future issuances of securities or the incurrence of additional debt;

· actual or expected sales of our common stock by the holders of our common stock; and

· the trading volume of our common stock.

In addition, the stock market in general, the NASDAQ Global Market and the market for diagnostics companies in particular, may experience a loss of investor confidence. A loss of investor confidence may
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result in extreme price and volume fluctuations in our common stock that are unrelated or disproportionate to the operating performance of our business, financial condition or results of operations. These broad market and industry factors may materially harm the market price of our common stock and expose us to securities class-action litigation. Class-action litigation, even if unsuccessful, could be costly to defend and divert management’s attention and resources, which could further materially harm our financial condition and results of operations.

An active trading market for our common stock may not develop in the United States, and you may not be able to resell your common stock at or above the public offering price.

Prior to this offering, there has been no public market for our securities in the United States. The ordinary shares of Osmetech have been admitted to trading on the Alternative Investment Market, or AIM, of the London Stock Exchange under the symbol OMH since 2002, and were previously listed on the Official List of the United Kingdom Listing Authority and admitted to trading on the main market of the London Stock Exchange plc. There is currently, however, only a limited volume of trading in ordinary shares of Osmetech on AIM, which limits the liquidity of the ordinary shares on that market. We can not predict when or whether investor interest in our common stock on the NASDAQ Global Market might lead to an increase in market price or the development of a more active trading market or how liquid that market might become. If an active market for our securities does not develop, it may be difficult to sell common stock you purchase in this offering without depressing the market price for our securities, or at all.

Some of our existing stockholders can exert control over us and may not make decisions that are in the best interests of all stockholders.

As of March 31, 2010, officers, directors, and stockholders holding more than 5% of Osmetech’s outstanding shares collectively controlled approximately 70.8% of Osmetech’s outstanding stock based on their respective beneficial ownership. Immediately after this offering, assuming none of these stockholders purchase shares of GenMark common stock in the offering or sell Osmetech ordinary shares after March 31, 2010, these stockholders will beneficially own approximately

· of GenMark’s common stock assuming the number of shares we sell in this offering remains the same as the number of shares on the cover page of this prospectus. As a result, these stockholders, if they act together, would be able to exert a significant degree of influence over our management and affairs and over matters requiring stockholder approval, including the election of directors and approval of significant corporate transactions. Accordingly, this concentration of ownership may harm the market price of our shares by delaying or preventing a change in control of us, even if a change is in the best interests of our other stockholders. In addition, the interests of this concentration of ownership may not always coincide with the interests of other stockholders, and accordingly, they could cause us to enter into transactions or agreements that we would not otherwise consider.

Future sales of our common stock may depress our share price.

After this offering, we will have shares of our common stock outstanding. Sales of a substantial number of common stock in the public market following this offering, or the perception that these sales may occur, could cause the market price of our common stock to decline. After the lock-up agreements pertaining to this offering expire, additional holders will be able to sell their common stock in the public market, subject to legal restrictions on transfer. As soon as practicable following completion of this offering, we also intend to file a registration statement covering common stock issued or reserved for such issuance under our share incentive plans. In addition, our 2010 Plan provides for annual increases in the number of shares available for issuance under the plan. We may also sell additional common stock in subsequent public offerings, which may adversely affect market prices for our common stock. See “Shares Eligible for Future Sale” for more information.
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We have broad discretion in the use of the net proceeds from this offering, and our investment of these proceeds may not yield a favorable return.

We can not specify with certainty the particular uses of the net proceeds we will receive from this offering, and these uses may vary substantially from our current plans. Our management will have broad discretion in the application of the net proceeds, including for any of the purposes described in “Use of Proceeds.” Accordingly, you will have to rely upon the judgment of our management with respect to the use of the proceeds. Our management may spend a portion or all of the net proceeds from this offering in ways that holders of our common stock may not desire or that may not yield a significant return or any return at all. The failure by our management to apply these funds effectively could harm our business. Pending their use, we may also invest the net proceeds from this offering in a manner that does not produce income or that loses value.

We do not currently intend to pay dividends on our common stock and, consequently, your ability to achieve a return on your investment will depend on appreciation in the price of our common stock.

We currently intend to invest our future earnings, if any, to fund the development and growth of our business. In addition, our credit facility restricts our ability to pay dividends. The payment of dividends will be at the discretion of our board of directors and will depend on our results of operations, capital requirements, financial condition, future prospects, contractual arrangements, restrictions imposed by applicable law, any limitations on payments of dividends present in any debt agreements we may enter into and other factors our board of directors may deem relevant. If we do not pay dividends, your ability to achieve a return on your investment in our company will depend on any future appreciation in the market price of our common stock. There is no guarantee that our common stock will appreciate in value or even maintain the price at which our holders have purchased their common stock.

We will incur costs and demands upon management as a result of complying with the laws and regulations affecting public companies in the United States, which may adversely affect our operating results, and failure to achieve and maintain effective internal control over financial reporting in accordance with Section 404 of the Sarbanes-Oxley Act could cause investors to lose confidence in our operating results and in the accuracy of our financial reports and could have a material adverse effect on our business and on the price of our common stock.

As a public company in the United States, we will be required, pursuant to Section 404 of the Sarbanes-Oxley Act of 2002, or Section 404, to furnish a report by management on, among other things, the effectiveness of our internal control over financial reporting. Our first report on compliance with Section 404 is expected to be in connection with our financial statements for the year ending December 31, 2011. The controls and other procedures are designed to ensure that information required to be disclosed by us in the reports that we file with the Securities and Exchange Commission, or SEC, is disclosed accurately and is recorded, processed, summarized and reported within the time periods specified in SEC rules and forms. We are in the early stages of conforming our internal control procedures to the requirements of Section 404 and we may not be able to complete our evaluation, testing and any required remediation needed to comply with Section 404 in a timely fashion. Our independent registered public accounting firm was not engaged to perform an audit of our internal control over financial reporting. Our independent registered public accounting firm’s audit included consideration of internal control over financial reporting as a basis for designing audit procedures that are appropriate in the circumstances, but not for the purpose of expressing an opinion on the effectiveness of our internal control over financial reporting. Accordingly, no such opinion was expressed. Even if we develop effective controls, these new controls may become inadequate because of changes in conditions or the degree of compliance with these policies or procedures may deteriorate. Even after we develop these new procedures additional weaknesses in our internal control over financial reporting may be discovered. In order to fully comply with Section 404, we will need to retain additional employees to supplement our current finance staff, and we may not be able to so in a timely manner, or
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at all. In addition, in the process of evaluating our internal control over financial reporting we expect that certain of our internal control practices will need to be updated to comply with the requirements of Section 404 and the regulations promulgated thereunder, and we may not be able to do so on a timely basis, or at all. In the event that we are not able to demonstrate compliance with Section 404 in a timely manner, or are unable to produce timely or accurate financial statements, we may be subject to sanctions or investigations by regulatory authorities such as the SEC or NASDAQ and investors may lose confidence in our operating results and the price of our common stock could decline. Furthermore, if we or our auditors are unable to certify that our internal control over financial reporting is effective and in compliance with Section 404 we may be subject to sanctions or investigations by regulatory authorities such as the SEC or NASDAQ and we could lose investor confidence in the accuracy and completeness of our financial reports, which would have a material adverse effect on our business and on the price of our common stock and our ability to access the capital markets.

Furthermore, as a public company listed in the United States, we will incur significant additional legal, accounting and other expenses. In addition, changing laws, regulations and standards relating to corporate governance and public disclosure, including regulations implemented by the SEC and NASDAQ, may increase legal and financial compliance costs and make some activities more time consuming. These laws, regulations and standards are subject to varying interpretations and, as a result, their application in practice may evolve over time as new guidance is provided by regulatory and governing bodies. We intend to invest resources to comply with evolving laws, regulations and standards, and this investment may result in increased general and administrative expenses and a diversion of management’s time and attention from revenue-generating activities to compliance activities. If notwithstanding our efforts to comply with new laws, regulations and standards, we fail to comply, regulatory authorities may initiate legal proceedings against us and our business may be harmed.

Failure to comply with these rules might also make it more difficult for us to obtain certain types of insurance, including director and officer liability insurance, and we might be forced to accept reduced policy limits and coverage or incur substantially higher costs to obtain the same or similar coverage. The impact of these events could also make it more difficult for us to attract and retain qualified persons to serve on our board of directors, on committees of our board of directors or as members of senior management.

Provisions of our certificate of incorporation, our bylaws and Delaware law could make an acquisition of us, which may be beneficial to our stockholders, more difficult and may prevent attempts by our stockholders to replace or remove the current members of our board and management.
Certain provisions of our certificate of incorporation and bylaws that will be in effect upon the completion of this offering could discourage, delay or prevent a merger, acquisition or other change of control that stockholders may consider favorable, including transactions in which you might otherwise receive a premium for your shares. Furthermore, these provisions could prevent or frustrate attempts by our stockholders to replace or remove members of our board of directors. These provisions also could limit the price that investors might be willing to pay in the future for our common stock, thereby depressing the market price of our common stock. Stockholders who wish to participate in these transactions may not have the opportunity to do so. These provisions:

· allow the authorized number of directors to be changed only by resolution of our board of directors;

· provide that our stockholders may only remove our directors for cause;

· establish a classified board of directors, such that not all members of the board of directors may be elected at one time;

· authorize our board of directors to issue without stockholder approval up to 100,000,000 shares of common stock, that, if issued, would dilute our stock ownership and could operate
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as a “poison pill” to dilute the stock ownership of a potential hostile acquirer to prevent an acquisition that is not approved by our board of directors;

· authorize our board of directors to issue without stockholder approval up to 5,000,000 shares of preferred stock, the rights of which will be determined at the discretion of the board of directors that, if issued, could operate as a “poison pill” to dilute the stock ownership of a potential hostile acquirer to prevent an acquisition that is not approved by our board of directors;

· require that stockholder actions must be effected at a duly called stockholder meeting or by unanimous written consent;

· establish advance notice requirements for stockholder nominations to our board of directors or for stockholder proposals that can be acted on at stockholder meetings;

· limit who may call stockholder meetings; and

· require the approval of the holders of 80% of the outstanding shares of our capital stock entitled to vote in order to amend certain provisions of our certificate of incorporation and bylaws.

In addition, we are governed by the provisions of Section 203 of the Delaware General Corporation Law, which may, unless certain criteria are met, prohibit large stockholders, in particular those owning 15% or more of the voting rights on our common stock, from merging or combining with us for a prescribed period of time.
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SPECIAL NOTE REGARDING FORWARD LOOKING STATEMENTS

This prospectus contains forward-looking statements concerning our business, operations and financial performance and condition as well as our plans, objectives and expectations for our business operations and financial performance and condition. Any statements contained herein that are not of historical facts may be deemed to be forward-looking statements. You can identify these statements by words such as “aim,” “anticipate,” “assume,” “believe,” “could,” “due,” “estimate,” “expect,” “goal,” “intend,” “may,” “objective,” “plan,” “predict,” “potential,” “positioned,” “should,” “target,” “will,” “would” and other similar expressions that are predictions of or indicate future events and future trends. These forward-looking statements are based on current expectations, estimates, forecasts and projections about our business and the industry in which we operate and management’s beliefs and assumptions and are not guarantees of future performance or development and involve known and unknown risks, uncertainties and other factors that are in some cases beyond our control. As a result, any or all of our forward-looking statements in this prospectus may turn out to be inaccurate. Factors that may cause such differences include, but are not limited to, the risks described under “Risk Factors,” including:

· failure to obtain sufficient funding for the continued development and commercialization of our products;

· failure to expand our menu of diagnostic tests, including the failure to obtain licenses to additional biomarkers on commercially reasonable terms;

· increases in our projected expenditures on sales and marketing, research and development and administrative activities;

· less than anticipated growth in the market for diagnostic testing generally and for the tests we are developing or may develop in the future;

· failure of our products to gain market acceptance domestically or internationally;

· inability to obtain regulatory clearance or approval for any of our products;

· changes in the regulatory environment which may adversely impact the commercialization of our new products and result in significant additional capital expenditures;

· failure to enter into or maintain successful strategic alliances, which may delay the development or commercialization of our products or may result in significant additional expenditures;

· inability to attract or retain skilled personnel for our product development and commercialization efforts;

· inability to protect our intellectual property and operate our business without infringing upon the intellectual rights of others, which could result in litigation and significant expenditures;

· refusal of third-party payors to reimburse our customers for use of diagnostic systems and tests; and

· failure to develop our next-generation AD-8 System with the capabilities we intend to offer.

Potential investors and other readers are urged to consider these factors carefully in evaluating the forward-looking statements and are cautioned not to place undue reliance on the forward-looking statements. These forward-looking statements speak only as of the date of this prospectus. Unless required by law, we do not intend to publicly update or revise any forward-looking statements to reflect new information or future events or otherwise. You should, however, review the factors and risks we describe in the reports we will file from time to time with the SEC after the date of this prospectus. See “Where You Can Find More Information.”
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REORGANIZATION OF OSMETECH PLC

Osmetech plc was incorporated and registered in England and Wales on September 1, 1993. Osmetech’s initial business was to exploit the commercial applications of a technology for aroma analysis that emulates the human nose. On June 17, 1994, Osmetech re-registered as a public limited company and its ordinary shares were admitted to trading on the market of the London Stock Exchange. In 1996, Osmetech’s ordinary shares were listed on the official list of the United Kingdom Listing Authority, or the Official List, and admitted to trading on the main market of the London Stock Exchange. In 1998, Osmetech applied the technology developed for aroma analysis to healthcare technology to detect the presence of certain infection-causing microorganisms. In 2002, Osmetech delisted from the Official List and Osmetech’s ordinary shares were admitted to trading on the Alternative Investment Market of the London Stock Exchange, which is typically the market for smaller quoted companies. In 2005, Osmetech acquired the Clinical Micro Sensors business from Motorola, including the eSensor technology and our eSensor Cystic Fibrosis Genotyping Test, and a result, Osmetech’s assets are located primarily in the United States.

Immediately prior to the closing of this offering, Osmetech plc will become a wholly owned subsidiary of GenMark Diagnostics, Inc., a Delaware company. Under English law, it is not possible to change the place of incorporation of Osmetech from one jurisdiction to another so it was necessary to establish GenMark as the new parent company of Osmetech. GenMark was incorporated solely for this purpose and has nominal assets and no operations.

The establishment of GenMark as the new parent company of Osmetech will be achieved through a scheme of arrangement under Part 26 of the U.K. Companies Act of 2006. Pursuant to the scheme of arrangement, upon approval by Osmetech’s shareholders and the English courts, ordinary shares in Osmetech will be cancelled in consideration for (i) the issuance to Osmetech shareholders of shares of common stock in GenMark and (ii) the issuance by Osmetech of new shares to GenMark. Based on the number of outstanding shares of Osmetech as of March 31, 2010, and the 1:230 exchange ratio set forth in the scheme of arrangement, 7,110,929 shares of common stock of GenMark will be issued to holders of Osmetech ordinary shares and 1,214,007 shares of GenMark common stock will be subject to outstanding options and warrants. The scheme of arrangement will have no effect on the manner in which the Osmetech business is conducted. We refer to the transactions contemplated by the scheme of arrangement throughout this prospectus as the “Reorganization.”

The Reorganization requires the approval of the shareholders of Osmetech and the sanction of the English courts. The Reorganization becomes effective only when a copy of the order of the court approving the scheme of arrangement is delivered to the registrar of companies in England for registration. Osmetech and GenMark have agreed to be bound by the scheme of arrangement and to do what is necessary to facilitate its implementation. The approval of the shareholders of Osmetech and the sanction of the court and the delivery of the court order sanctioning the scheme of arrangement to the registrar of companies in England are conditions to the closing of the offering.

Following the Reorganization and this offering, holders of outstanding options to purchase ordinary shares in Osmetech will hold options to purchase a number of shares of common stock in GenMark equal to the number of shares of GenMark common stock as would have been issued had such options been exercised immediately prior to the Reorganization, and holders of outstanding warrants to purchase ordinary shares in Osmetech will hold warrants to purchase shares of common stock in GenMark equal to the number of shares of GenMark common stock as would have been issued had such warrants been exercised immediately prior to the Reorganization. Our stock option arrangements are discussed in detail below in “Executive Compensation – Stock Based Incentive Awards.”

31

[image: ]Table of Contents

USE OF PROCEEDS

We expect to receive approximately	million of net proceeds from the sale of our shares of common stock at an assumed initial public offering price of
· per share, the midpoint of the estimated price range set forth on the cover page of this prospectus, and after deducting estimated underwriting discounts

and commissions and estimated offering expenses payable by us, or $ million if the underwriters’ over-allotment option is exercised in full. A $1.00 increase or decrease in the assumed public offering price of $ per share of common stock would increase or decrease the net proceeds of this offering by
· million assuming the number of shares we offer, as set forth on the cover page of this prospectus, remains the same.

We intend to use the net proceeds of this offering for the following purposes:

· $15 million for the development of a broad menu of tests;

· $10 million to fund our planned sales and marketing initiatives;

· $3 million to continue to develop our AD-8 System; and

· the balance for working capital and other general corporate purposes.

The foregoing expected use of the net proceeds of this offering represents our current intentions based upon our present plans and business condition. The amounts and timing of our actual expenditures may vary significantly and will depend upon numerous factors, including cash flows from operations and the anticipated growth of our business. We will retain broad discretion in the allocation and use of our net proceeds. Pending the allocation of the net proceeds of this offering, we intend to invest the net proceeds of this offering in short-term, interest-bearing obligations, investment grade instruments, certificates of deposit or guaranteed obligations of the U.S. government.
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DIVIDEND POLICY

We have never declared or paid any cash dividends on our capital stock and we do not currently anticipate declaring or paying cash dividends on our capital stock in the foreseeable future. In addition, pursuant to our Loan and Security Agreement with Square 1 Bank, we are restricted from paying any dividends. We currently intend to retain all of our future earnings, if any, to finance the operation and expansion of our business. Any future determination relating to our dividend policy will be made at the discretion of our board of directors and will depend on a number of factors, including future earnings, capital requirements, financial conditions, future prospects, contractual restrictions and covenants and other factors that our board of directors may deem relevant.
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CAPITALIZATION

The following table summarizes the capitalization as of December 31, 2009:

· on an actual historical basis for Osmetech;

· on a pro forma basis to give effect to the Reorganization; and

· on a pro forma as adjusted basis to give effect to the sale of the shares of our common stock we are offering at an assumed initial public offering

price of $ per share, the midpoint of the range on the cover page of this prospectus, after deducting estimated underwriting discounts and commissions and estimated offering expenses payable by us.

You should read the following table in conjunction with “Management’s Discussion and Analysis of Financial Condition and Results of Operations,” “Description of Capital Stock” and the financial statements of GenMark and Osmetech and related notes appearing elsewhere in this prospectus.

	
	
	
	
	
	
	
	As of December 31, 2009(1)
	
	
	

	
	
	
	
	
	Osmetech plc
	
	
	GenMark
	
	Pro Forma
	

	
	
	
	
	
	Actual
	
	
	Pro Forma (2)
	
	As Adjusted(3)
	

	
	Stockholders’ equity:
	
	
	
	
	
	
	
	
	
	
	
	

	
	Ordinary shares, £0.001 ($0.00158) par value; 1,633,443,351 shares issued and
	
	
	
	
	
	
	
	
	
	

	
	outstanding
	
	
	$
	2,573,857
	
	$
	—
	$
	

	
	Deferred shares, £0.0099 ($0.01709) par value; 689,478,300 shares issued and
	
	
	
	
	
	
	
	
	
	

	
	outstanding
	
	
	
	11,780,709
	
	
	—
	
	
	

	
	Common Stock $0.0001 par value; 100,000,000 authorized shares; 7,101,928 shares
	
	
	
	
	
	
	
	
	
	

	
	issued and outstanding, pro forma;
	shares issued and outstanding, pro
	
	
	
	
	
	
	
	
	
	

	
	forma as adjusted
	
	
	
	—
	
	
	710
	
	
	

	
	Preferred Stock, $0.0001 par value; 5,000,000 authorized, none issued
	
	—
	
	
	—
	
	
	

	
	Additional paid-in capital
	
	
	
	127,475,450
	
	
	
	141,829,306
	
	
	

	
	Accumulated deficit
	
	
	
	(126,089,889)
	
	
	(126,089,889)
	
	
	

	
	Accumulated other comprehensive loss
	
	
	
	(415,309)
	
	
	(415,309)
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Total stockholders’ equity
	
	
	$
	15,324,818
	
	
	$
	15,324,818
	$
	

	Total capitalization
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	$
	15,324,818
	
	
	$
	15,324,818
	$
	

	
	
	
	
	
	
	
	
	

	
	
	increase or decrease as adjusted total stockholders equity and total capitalization by approximately $
	
	

	
	(1)A $1.00 increase or decrease in the assumed initial public offering price would
	
	, assuming the
	


number of shares offered by us set forth on the cover page of this prospectus remains the same and after deducting estimated underwriting discounts and commissions and estimated offering expenses payable by us.
(2)GenMark Pro Forma reflects the consummation of the Reorganization. Pursuant to the Reorganization, 230 ordinary shares of Osmetech will be exchanged for 1 common share of GenMark, subject to any

Osmetech shareholder who is due to receive fractional shares of GenMark common stock in the Reorganization will be entitled to receive a single share of GenMark in lieu of such fractional share. The deferred shares of Osmetech have no rights and will not be exchanged into shares of GenMark common stock. The lower par value of the shares of GenMark common stock compared to the ordinary shares of Osmetech results in the reduction of the GenMark Pro Forma common stock amount to $710 with the balance allocated into paid in capital. The total value of the stockholders’ equity after giving effect to the Reorganization will not change.

(3)Pro Forma As Adjusted reflects the GenMark Pro Forma adjustment and the sale of the shares of GenMark common stock in this offering at an assumed initial public offering price of $	per share, after

deducting estimated underwriting discounts and commissions and estimated offering expenses payable by us.

The above table excludes the following:

· 228,439,284 (993,215 after giving effect to the 1:230 share exchange) shares of common stock issuable upon exercise of options outstanding as of December 31, 2009, at a weighted
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average exercise price of approximately $0.03 ($7.77 after giving effect to the 1:230 share exchange) per common share;

· 50,782,043 (220,792 after giving effect to the 1:230 share exchange) shares of common stock issuable upon exercise of warrants outstanding as of December 31, 2009, at a weighted average exercise price of approximately $0.04 ($8.92 after giving effect to the 1:230 share exchange) per common share; and

· 2,000,000 shares of common stock which will be available for future grant or issuance under our 2010 Equity Incentive Plan, which will become effective upon the closing of this offering, and the annual increases in the number of shares authorized under this plan beginning January 1, 2011.
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DILUTION

If you invest in our common stock, your interest in our net tangible book value will be diluted to the extent of the difference between the initial public offering price and the net tangible book value per share of our common stock immediately after the completion of this offering. Dilution results from the fact that the initial public offering price is substantially in excess of the book value per share attributable to the existing stockholders for the presently outstanding stock after giving effect to the Reorganization.

Our pro forma net tangible book value as of December 31, 2009 was approximately $15,154,767, or $2.13 per share. Pro forma net tangible book value per share is determined by dividing the amount of our total tangible assets less our total liabilities by the pro forma number of shares of common stock totaling 7,101,928 shares after giving effect to the Reorganization.

After giving effect to the sale of the shares of common stock we are offering at an assumed initial public offering price of $ per share, the midpoint of the range set forth on the cover page of this prospectus, and after deducting estimated underwriting discounts and commissions and our estimated offering
	expenses payable by us, our pro forma as adjusted net tangible book value as of December 31, 2009 would have been approximately $
	
	million, or $
	

	per share.
	
	
	
	
	
	
	
	

	This amount represents an immediate increase in pro forma net tangible book value of $
	per share and an immediate dilution of $
	
	per share to new
	

	investors. The following table illustrates this calculation on a per share basis:
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	Assumed initial public offering price per share
	
	
	$
	

	
	Pro forma net tangible book value per share of common stock as of December 31, 2009
	
	
	$
	
	
	

	
	Pro forma increase per share attributable to the offering
	
	
	
	
	
	
	

	
	Pro forma as adjusted net tangible book value per share of common stock after this offering
	
	
	
	
	
	
	

	
	Dilution per share to new investors
	
	
	
	$
	

	
	
	
	
	

	If the underwriters exercise their over-allotment option in full, our pro forma as adjusted net tangible book value will increase to $
	
	per share, representing
	

	an increase to existing holders of $
	per share, and there will be an immediate dilution of $
	per share to new investors.
	
	
	
	
	



The following table summarizes, on a pro forma as adjusted basis, as of December 31, 2009, after giving effect to the Reorganization and this offering and the pro forma adjustments referred to above, the total number of shares of our common stock purchased from us and the total consideration and average price per share paid by existing stockholders and by new investors:

	
	
	
	
	
	
	
	Total
	Average
	

	
	
	Shares Purchased
	Consideration
	Price Per
	

	
	
	Number
	
	Percent
	
	Amount
	
	Percent
	
	Share
	

	
	Existing stockholders
	%
	$
	%
	$
	

	
	New investors
	
	
	
	
	
	
	
	
	
	

	
	Total
	100%
	$
	100%
	$
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If the underwriters exercise their over-allotment option in full, the following will occur:


•



the pro forma as adjusted percentage of shares of our common stock held by existing stockholders will decrease to approximately total number of pro forma as adjusted shares of our common stock outstanding after this offering; and



% of the


•


the pro forma as adjusted number of shares of our common stock held by new public investors will increase to


, or approximately


% of


the total pro forma as adjusted number of shares of our common stock outstanding after this offering.


The above discussion and tables exclude:

· 993,215 shares of common stock issuable upon exercise of options outstanding as of December 31, 2009, at a weighted average exercise price of $7.77 per common share;

· 220,792 shares of common stock issuable upon exercise of warrants outstanding as of December 31, 2009, at a weighted average exercise price of $8.92 per common share; and

· 2,000,000 shares of common stock available for future grant or issuance under our 2010 Plan, which will become effective upon the closing of this offering, and the annual increases in the number of shares authorized under this plan beginning January 1, 2011.

The preceding discussion and tables assume no exercise of any options and warrants outstanding as of December 31, 2009. If all of our outstanding options and

warrants as of December 31, 2009 were exercised, the pro forma as adjusted net tangible book value per share after this offering would be $ per share, representing an increase to existing holders of $ per share, and there will be an immediate dilution of $ per share to new investors.

A $1.00 increase or decrease in the assumed initial public offering price of $	per share, the mid-point of the price range set forth on the cover page of this

prospectus, would increase or decrease total consideration paid by new investors, total consideration paid by all stockholders and the average price per share paid

by all stockholders by $ , $ and $ , respectively, assuming the number of shares offered by us, as set forth on the cover page of this prospectus, remains the same and after deducting estimated underwriting discount and estimated offering expenses payable by us.

37

[image: ]Table of Contents

SELECTED CONSOLIDATED FINANCIAL DATA

The following selected consolidated financial data relates to Osmetech and its consolidated subsidiaries. The selected consolidated statement of operations data of Osmetech presented below for the years ended December 31, 2009, 2008 and 2007 and the selected consolidated balance sheet data of Osmetech as of December 31, 2009 and 2008 have been derived from the audited consolidated financial statements of Osmetech, which have been prepared in accordance with U.S. GAAP, included elsewhere in this prospectus.

The selected consolidated financial statement of operations data of Osmetech presented below for the year ended December 31, 2006 and the selected consolidated balance sheet data of Osmetech as of December 31, 2007 and 2006 have been derived from unaudited consolidated financial information of Osmetech, not included in this prospectus, and have been prepared by Osmetech in accordance with U.S. GAAP.
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The results for the periods shown below are not necessarily indicative of the results to be expected for any future periods. The selected consolidated financial data should be read together with “Management’s Discussion and Analysis of Financial Condition and Results of Operations” and with the consolidated financial statements of Osmetech and related notes included elsewhere in this prospectus.

	
	
	
	
	
	
	As of December 31,
	
	
	
	
	

	
	
	
	2009
	
	
	2008
	
	
	
	2007
	
	
	
	2006
	
	

	
	Consolidated Statements of Operations Data:(1)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Revenue:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Product sales
	$
	910,527
	$
	559,592
	
	$
	234,099
	
	$
	50,500
	

	
	License revenue
	
	87,889
	
	
	87,500
	
	
	
	107,500
	
	
	
	41,062
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Total revenue
	
	998,416
	
	
	647,092
	
	
	
	341,599
	
	
	
	91,562
	

	
	Cost of sales
	
	4,332,299
	
	
	3,237,869
	
	
	
	2,624,589
	
	
	
	2,331,430
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Gross loss
	
	(3,333,883)
	
	(2,590,777)
	
	
	(2,282,990)
	
	
	(2,239,868)
	

	Operating expenses:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Sales and marketing
	
	3,181,762
	
	3,393,665
	
	
	
	2,220,098
	
	
	
	905,962
	

	
	Research and development
	
	5,633,717
	
	13,423,679
	
	
	
	12,554,236
	
	
	
	10,606,562
	

	
	General and administrative
	
	8,288,762
	
	
	9,632,708
	
	
	
	8,895,796
	
	
	
	9,781,509
	

	Total operating expenses
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	17,104,241
	
	
	26,450,052
	
	
	
	23,670,130
	
	
	
	21,294,033
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Loss from operations
	
	(20,438,124)
	
	(29,040,829)
	
	
	(25,953,120)
	
	
	(23,533,901)
	

	Other income:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Foreign exchange gain
	
	303,523
	
	504,921
	
	
	
	—
	
	
	—
	

	
	Interest income
	
	33,222
	
	
	420,011
	
	
	
	1,715,211
	
	
	
	522,293
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Total other income
	
	336,745
	
	
	924,932
	
	
	
	1,715,211
	
	
	
	522,293
	

	Loss before income taxes
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	(20,101,379)
	
	(28,115,897)
	
	
	(24,237,909)
	
	
	(23,011,608)
	

	
	Benefit (provision) for income taxes
	
	138,770
	
	
	(246,736)
	
	
	300,214
	
	
	
	231,637
	

	Net loss from continuing operations
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	$
	(19,962,609)
	$
	(28,362,633)
	$
	(23,937,695)
	$
	(22,779,971)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net loss per common share from continuing operations (basic and
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	diluted)
	$
	(0.02)
	$
	(0.12)
	$
	(0.12)
	$
	(0.14)
	

	
	Weighted average shares used in net loss per common share
	
	1,041,054,350
	
	231,928,699
	
	
	
	202,934,689
	
	
	
	165,457,028
	

	
	Unaudited pro forma net loss per common share from continuing
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	operations, basic and diluted(2)
	$
	(4.41)
	$
	(28.13)
	$
	(27.13)
	$
	(31.67)
	

	
	Weighted average shares used in unaudited pro forma per share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	amounts(2)
	
	4,526,758
	
	1,008,386
	
	
	
	882,325
	
	
	
	719,378
	



(1)Osmetech’s financial data as of December 31, 2005 and for the year then ended is excluded because we consider it to be of limited value to investors in assessing current operations and financial position for the following reasons: (i) it primarily relates to discontinued operations and Osmetech’s molecular testing business, which represents its continuing operations, was not acquired until July 26, 2005; (ii) Osmetech’s financial statements for the year ended December 31, 2005 were prepared in accordance with generally accepted accounting principles in the United Kingdom and are not comparable to the financial statements for the years ended December 31, 2009, 2008, 2007 and 2006 which were prepared in accordance with U.S. GAAP; and (iii) Osmetech changed its fiscal-year end in 2005, and as a result, the statement of operations for the period from May 1, 2005 through December 31, 2005, is not, by virtue of its length, readily comparable to annual financial information. Furthermore, we consider that given Osmetech’s stage in its development, historical financial data is of limited value to investors primarily due to the fact that the business units that existed prior to the acquisition of its continuing business, the molecular testing business, have now been discontinued. As a result of these factors, preparing the selected financial data for 2005 on a U.S. GAAP basis would entail unreasonable effort and expense and accordingly, this information has been excluded.
[image: ]
(2)Based on the 1:230 exchange ratio in the Reorganization.
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	As of December 31,
	
	

	
	
	2009
	
	
	2008
	
	2007
	
	2006
	

	Balance Sheet Data:
	
	
	
	
	
	
	
	
	
	
	

	Cash and cash equivalents
	$  16,482,818
	
	$
	8,822,458
	$ 27,619,715
	
	$ 13,874,798
	

	Total assets
	19,333,477
	
	
	15,175,215
	33,233,621
	
	26,718,736
	

	Long-term liabilities
	795,334
	
	
	769,237
	720,355
	
	339,144
	

	Total liabilities
	4,008,659
	
	
	5,237,946
	3,265,933
	
	8,359,361
	

	Accumulated deficit
	(126,089,889)
	
	(106,127,280)
	(77,764,647)
	(88,309,444)

	Total stockholders’ equity
	15,324,818
	
	
	9,937,269
	29,967,688
	
	18,359,375
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MANAGEMENT’S DISCUSSION AND ANALYSIS OF RESULTS OF OPERATIONS AND FINANCIAL CONDITION

You should read the following in conjunction with the “Selected Consolidated Financial Information” and the consolidated financial statements of Osmetech and the related notes thereto that appear elsewhere in this prospectus. In addition to historical information, the following discussion and analysis includes forward looking information that involves risks, uncertainties and assumptions. Actual results and the timing of events could differ materially from those anticipated by these forward looking statements as a result of many factors, including those discussed under “Risk Factors” elsewhere in this prospectus. See also “Special Note Regarding Forward Looking Statements” included elsewhere in this prospectus.

Overview

GenMark Diagnostics, Inc., or GenMark, was formed by Osmetech plc, or Osmetech, in Delaware in February 2010, and prior to this offering had no operations. Immediately prior to the closing of this offering, GenMark will acquire all of the outstanding ordinary shares of Osmetech in the Reorganization under the applicable laws of the United Kingdom. As a result of the Reorganization, all of the issued ordinary shares in Osmetech will be cancelled in consideration of

(i) the issuance of common stock of GenMark to the former shareholders of Osmetech and (ii) the issuance of new shares in Osmetech to GenMark. Following the Reorganization, Osmetech will be a wholly owned subsidiary of GenMark, and the former shareholders of Osmetech will hold shares of GenMark. Any historical discussion under “Management’s Discussion and Analysis of Results of Operations and Financial Condition” relates to Osmetech and its consolidated subsidiaries prior to the Reorganization, except that all share and per share information has been restated on a pro forma basis giving effect to the Reorganization.

We are a molecular diagnostics company focused on developing and commercializing our proprietary eSensor detection technology. Our proprietary electrochemical technology enables fast, accurate and highly sensitive detection of up to 72 distinct biomarkers in a single sample. Our XT-8 System received 510(k) clearance from the Food and Drug Administration, or FDA, and is designed to support a broad range of molecular diagnostic tests with a compact and easy-to-use workstation and self-contained, disposable test cartridges. Within 30 minutes of receipt of an amplified DNA sample, our XT-8 System produces clear and accurate results. Our XT-8 System supports up to 24 test cartridges, which can be run independently, resulting in a highly convenient and flexible workflow for our target customers, which are hospitals and reference laboratories.

We have developed four diagnostic tests for use with our XT-8 System and expect to expand this test menu by introducing two to four new tests annually. Our Cystic Fibrosis Genotyping Test, which detects pre-conception risks of cystic fibrosis, and our Warfarin Sensitivity Test, which determines an individual’s ability to metabolize the oral anticoagulant warfarin, have received FDA clearance. Our eSensor technology has demonstrated 100% accuracy in clinical studies compared to DNA sequencing in our Cystic Fibrosis Genotyping Test and our Warfarin Sensitivity Test. We have also developed a Respiratory Viral Panel Test, which detects the presence of major respiratory viruses, and a Thrombosis Risk Test, which detects an individual’s increased risk of blood clots. Both of these tests are labeled for investigational use only, or IUO. We have submitted our Thrombosis Risk Test for FDA clearance, and we intend to seek FDA clearance for our Respiratory Viral Panel Test. We also have a pipeline of eight potential products in different stages of development or design, including diagnostic tests for an individual’s sensitivity to Plavix, a commonly prescribed anti-coagulant, and for mutations in a gene known as K-ras, which is predictive of an individual’s response rates to certain prescribed anti-cancer therapies.

We are also developing our next-generation platform, the AD-8 System. We are designing the AD-8 System to integrate DNA amplification with our eSensor detection technology to enable technicians using
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the AD-8 System to be able to place a minimally prepared patient sample into our test cartridge and obtain results without any additional steps. This sample-to-answer capability is enabled by the robust nature of our eSensor detection technology, which is not impaired by sample impurities that we believe hinder competing technologies. We are designing our AD-8 System to further simplify workflow and provide powerful, cost-effective molecular diagnostics solutions to a significantly expanded group of hospitals and reference laboratories.

Since inception, we have incurred net losses from continuing operations each year, and we expect to continue to incur losses for the foreseeable future. Our losses attributable to continuing operations for the years ended December 31, 2009, 2008 and 2007 were $20.0 million, $28.4 million and $23.9 million, respectively. As of December 31, 2009, we had an accumulated deficit of $126.1 million. Our operations to date have been funded principally through sales of capital stock and sales of Osmetech’s previous businesses. We expect to incur increasing expenses over the next several years, principally to develop additional diagnostic tests, as well as to further increase our spending to manufacture, sell and market our products.

Financial Results Overview

Revenue

Revenue from continuing operations includes product sales, principally of our eSensor Cystic Fibrosis Genotyping Test and, to a lesser extent, our Warfarin Sensitivity Test, for use with our XT-8 System and our predecessor eSensor 4800 System. We primarily place our XT-8 instrument with customers through a reagent rental agreement, under which customers commit to purchasing minimum quantities of test cartridges over a period of one to three years. We also offer our XT-8 instrument for sale, however, through December 31, 2009, we had not sold any of our XT-8 instruments.

Revenue also includes licensing revenue from the out-licensing of our electrochemical detection technology. We may enter into additional sub-licenses of our technology generating additional revenue, but do not anticipate that this will provide a significant portion of our future revenue.

Our growth plans focus on both reagent rental agreements and instrument sales of our current XT-8 System and our next-generation AD-8 System that is currently under development. We plan to expand our base of customers and instruments as well as adding more tests for use with our instruments. We believe these developments will drive accelerated use of our test cartridges, which we expect to be our primary source of revenue.

Cost of Sales

Cost of sales includes the cost of materials, direct labor and manufacturing overhead costs used in the manufacture of our consumable test kits for our XT-8 System and our predecessor eSensor 4800 System, including royalties on product sales. Cost of sales also includes depreciation on revenue generating instruments that have been placed with our customers under a reagent rental agreement, and amortization of licenses related to our test cartridges.

Our XT-8 instruments are procured from a contract manufacturer and generally capitalized as fixed assets and depreciated on a straight line basis over their useful life as a charge to cost of sales. We expect our costs of sales to increase as we place additional XT-8 Systems and manufacture and sell an increasing menu of accompanying diagnostic tests.

We manufacture our test cartridges in our facility and have significant capacity for expansion. This underutilized capacity results in a high cost of sales relative to revenue, resulting in a gross loss. We believe cost of sales as a percentage of revenue will decrease as our sales of test cartridges grow.
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Sales and Marketing Expenses

Sales and marketing include those costs associated with our direct sales force, sales management, marketing, technical support and business development departments. These expenses primarily consist of salaries, commissions, benefits, share-based compensation, travel, advertising and promotions. We expect sales and marketing costs to increase as we scale up our commercial efforts to drive an increased customer base.

Research and Development Expenses

Research and development expenses primarily include expenses related to the development of our XT-8 System and its predecessor eSensor 4800 System, including the detection instrument and the test cartridges. These expenses also included clinical study expenses incurred in the process of preparing for FDA clearance for these instruments and test cartridges. The expenses primarily consisted of salaries, benefits, share-based compensation costs, outside design and consulting services, laboratory supplies, contract research organizations, clinical study supplies and facility costs.

We expense all research and development costs in the periods in which they are incurred. We expect research and development costs to increase as we develop more advanced instruments and increase the development of new tests for our XT-8 System.

General and Administrative Expenses

Our general and administrative expenses include our executive, accounting and finance, information technology, legal, intellectual property, human resource and investor relations departments. These expenses consist primarily of salaries, benefits, share-based compensation costs, independent auditor costs, legal fees, consultants, travel, insurance, relocation, and public company expenses such as stock transfer agent fees and listing fees for AIM and NASDAQ.

Gain or Loss on Discontinued Operations

Loss from discontinued operations includes losses from our Gene Sensor business that was terminated in 2007 and from our Critical Care Division. Gain on sale of discontinued operations includes the gain realized upon sale of our Critical Care Division in the first quarter of 2007.

Foreign Exchange Gains and Losses

Transactions in currencies other than the functional currency are translated at the prevailing rates on the dates of the transaction. Foreign exchange gains and losses arise from differences in exchange rates during the period between the date a transaction denominated in a foreign currency is consummated and the date on which it is settled or translated. Exchange gains and losses also include those arising on cash balances held by Osmetech denominated in currencies other than its functional currency, the British pound.

Interest Income

Interest income includes interest earned on our cash and cash equivalents.

Benefit (Provision) for Income Taxes

We account for deferred tax assets and liabilities for the expected future tax consequences of events that have been included in the financial statements or tax returns. Deferred tax assets and liabilities are determined based on the differences between the financial reporting and tax bases of assets and liabilities using enacted tax rates in effect for the year in which the differences are expected to reverse. An allowance is provided to reduce deferred tax assets to zero, the amount that management estimates will be recovered.
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Critical Accounting Polices and Significant Judgments and Estimates

Revenue

Revenue recognition, while an area of management focus, is generally straight-forward in application. We recognize revenue primarily from product sales, net of discounts and sales taxes. Instruments are placed free of charge with customers pursuant to reagent rental agreements. Revenue is recognized when the consumable test cartridges are shipped to customers. Shipping and handling costs are expensed as incurred and included in cost of sales.

Property and Equipment

Property, equipment and leasehold improvements are recorded at cost and depreciated using the straight-line method over the assets’ estimated useful lives, which are noted below. We generally capitalize our XT-8 instruments, and previously the predecessor eSensor 4800 instruments, and provide these to customers for no charge. Each category of property and equipment is analyzed to determine its useful life. We look at the manufacturers’ estimates of useful life and adjusts these for actual experience in our operating environment. Useful lives are reviewed periodically and shortened if circumstances dictate a change.


Machinery and laboratory equipment

Instruments at customer location

Office equipment

Leaseshold improvements



· 3 - 5 years

· 3 years

· 2 - 4 years

· over the shorter period of the life of the lease or the useful economic life of the asset


During 2009, our estimate of the useful life of our instruments was changed from five years to three years. This estimate was revised due to a change in our strategy to accelerate the development of our next-generation system and did not have a significant impact on the results for the period. Also $256,909 of inventory was transferred to machinery and laboratory equipment, as we now intend to place the items with customers for no initial charge.

Impairment of Long-Lived Assets

We assess the recoverability of long-lived assets, including intangible assets and instruments at customer locations by periodically evaluating the carrying value of such assets whenever events or changes in circumstances indicate that the carrying amount of such assets may not be recoverable. If impairment is indicated, we write down the carrying value of the asset to the estimated fair value. This fair value is usually determined based on an estimate of future discounted cash flows. The primary cause for us to consider instruments at customer locations for impairment is evidence that customers are not ordering the minimum quantities set forth in their reagent rental agreement. For impairment of instruments at customers’ locations, which are assessed separately for each customer, we analyze the recoverability based on historical and estimated future sales of test cartridges to each customer. In the year ended December 31, 2009, we recorded an impairment against instruments of $865,389, which was recorded within cost of sales ($665,718), sales and marketing ($129,712) and research and development ($69,959).

Share-Based Compensation

We have granted our options with an exercise price equal to the closing price of Osmetech’s ordinary shares on the Alternative Investment Market, or AIM, of the London Stock Exchange, on each grant date. We use the Black-Scholes option-pricing model as the method for determining the estimated fair value of stock options. The Black-Scholes model requires the use of highly subjective and complex assumptions which determine the fair value of share-based awards, including the option’s expected term and the price volatility of the underlying stock. These assumptions include:

· Expected Term. Our expected term represents the period that our share-based awards are expected to be outstanding and is determined by evaluating past experience.
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· Expected Volatility. Expected volatility is calculated using our public company volatility based on our AIM trading prices for a period similar to the expected term of the options.

· Expected Dividend. The Black-Scholes valuation model calls for a single expected dividend yield as an input. We assumed no dividends as we have never paid dividends and have no current plans to do so.

· Risk-Free Interest Rate. The risk-free interest rate used in the Black-Scholes valuation method is based on published government rates in effect at the time of grant for periods corresponding with the expected term of option.

· Estimated Forfeitures. The estimated forfeiture rate is determined based on our historical forfeiture rates. We will monitor actual expenses and periodically update the estimate.

· Valuation. Our board of directors determined the fair value of our common stock to be equivalent to the closing prices on the AIM. Although the AIM may be relatively thinly traded, Osmetech’s ordinary shares trade on the AIM on a daily basis and reflect prices that investors are willing to pay for the Osmetech shares. Further, in December 2009, we sold approximately 3,000,000 shares of our common stock (after giving effect to the Reorganization) to investors at or near the AIM listed market prices.

Income Taxes

Our income tax expense, deferred tax assets and liabilities and reserves for unrecognized tax benefits reflect management’s best assessment of estimated future taxes to be paid. We are subject to income taxes in both the United States and the United Kingdom. Significant judgments and estimates are required in determining the consolidated income tax expense.

We believe that it is more likely than not that the benefit from certain U.S. federal, U.S. state, and U.K. net operating loss carryforwards will not be realized. In recognition of this risk, we have provided a valuation allowance of $38,801,522 on the deferred tax assets relating to these net operating loss carryforwards and other deferred tax assets. If our assumptions change and we determine we will be able to realize these net operating losses, the tax benefits relating to any reversal of the valuation allowance on deferred tax assets at December 31, 2009 will be accounted for as a reduction of income tax expense.

Changes in tax laws and rates could also affect recorded deferred tax assets and liabilities in the future. Management is not aware of any such changes that would have a material effect on our results of operations, cash flows or financial position.

We recognize tax liabilities in accordance with ASC Topic 740 and we adjust these liabilities when our judgment changes as a result of the evaluation of new information not previously available. Due to the complexity of some of these uncertainties, the ultimate resolution may result in a payment that is materially different from our current estimate of the tax liabilities. These differences will be reflected as increases or decreases to income tax expense in the period in which they are determined.

Results of Operations – 2009 compared to 2008

Revenue

Revenue increased $351,000, or 54%, to $998,000 for the year ended December 31, 2009 compared to $647,000 for year ended December 31, 2008. Product sales increased $351,000 or 63% to $911,000 for the year ended December 31, 2009 compared to $560,000 for the year ended December 31, 2008. License revenue of $88,000 for the year ended December 31, 2009 was equivalent compared to the year ended December 31, 2008.
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Product Sales

Product sales consisted solely of test cartridge sales, which are only available for purchase through reagent rental agreements or through negotiated purchase orders following purchase of an XT-8 instrument. The increase in revenue for 2009 was driven by sales of our Cystic Fibrosis Genotyping Test which replaced the predecessor Cystic Fibrosis Carrier Detection Test following FDA clearance of the test in July 2009. Revenue growth was hampered during this period by the lack of sufficient capital and the use of a distributor-based sales effort instead of a direct sale force for a major portion of the year ended December 31, 2009. Distributors generally do not dedicate substantial time to educate customers and monitor the evaluation of high technology new products which we believe adversely impacted our sales.

Cost of Sales

Cost of sales increased $1.1 million, or 34%, to $4.3 million for the year ended December 31, 2009 compared to $3.2 million for the year ended December 31, 2008. The increase was due to $666,000 in impairment charges for instruments, and $549,000 in impairment charges for intangibles, partially offset by lower expenses for manufacturing support and temporary labor as production processes improved.

Sales and Marketing

Sales and marketing expense decreased $212,000, or 6% to $3.2 million for the year ended December 31, 2009, compared to $3.4 million for the year ended December 31, 2008. The decrease was driven by lower salaries and travel expenses partially offset by $381,000 for a one-time market research study in 2009, relocation of the newly hired commercial team and increased depreciation of XT-8 instruments used in marketing evaluations. During 2009, we changed our estimate of the useful life of instruments used for marketing purposes from five years to three years, which increased our depreciation for 2009 compared to 2008 by $38,000, and we recorded an impairment charge of $130,000 for certain demonstration units. We are building our direct sales force during 2010 and expect these costs to increase during 2010 and beyond.

Research and Development

Research and development expense declined $7.8 million, or 58%, to $5.6 million for the year ended December 31, 2009 compared to $13.4 million for the year ended December 31, 2008. The decline was due to a substantial reduction in research and development headcount and expenses in 2009 after the completion of the XT-8 instrument development. We also consolidated our Rockland, Massachusetts and Menlo Park, California research facilities into our headquarters in Pasadena, California. From mid- 2008 until mid-2009 our research and development headcount declined by approximately 40 employees.

General and Administrative

General and administrative expense decreased $1.3 million, or 14%, to $8.3 million for the year ended December 31, 2009 compared to $9.6 million for year ended December 31, 2008. The decline was due to costs during 2008 related to our fund raising activities.

Foreign Exchange

Foreign exchange gain declined $201,000, or 40%, to $304,000 for the year ended December 31, 2009 compared to $505,000 for the year ended December 31, 2008. The gain was due to the settlement by Osmetech of U.S. dollar liabilities during the year as the U.S. dollar weakened against the British pound combined with the benefit of maturing U.S. dollar forward contracts which were held by us during the period.

Interest Income

Interest income declined $387,000, or 92% to $33,000 for the year ended December 31, 2009 compared to $420,000 for the year ended December 31, 2008, due to lower cash balances and declining interest rates in 2009.
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Benefit (Provision) for Income Taxes

A tax benefit of $139,000 was recorded for the year ended December 31, 2009, compared to a tax provision of $247,000 for the year ended December 31, 2008.

During 2009, a benefit was recognized relating to a carry-back of tax losses to prior years following the enactment of the Worker, Homeownership and Business

Assistance Act of 2009. During 2008, a tax provision was recorded due to amendments made to the research and development tax credit claimed in prior periods.

Results of Operations – 2008 compared to 2007

Revenue

Revenue increased $305,000, or 89%, to $647,000 for the year ended December 31, 2008, compared to $342,000 for the year ended December 31, 2007. The increase was driven primarily by sales of our predecessor Cystic Fibrosis Carrier Detection Test, along with initial sales of our Warfarin Sensitivity Test which was cleared by the FDA in June 2008. Product sales increased $325,000, or 139%, to $560,000 for the year ended December 31, 2008 compared to $234,000 for the year ended December 31, 2007. Product sales consisted solely of test cartridge sales. License revenue declined $20,000, or 19% to $88,000 for the year ended December 31, 2008 compared to $108,000 for the year ended December 31, 2007 due to the timing of license fees.

Cost of Sales

Cost of sales increased $613,000, or 23%, to $3.2 million for the year ended December 31, 2008 compared to $2.6 million for the year ended December 31, 2007. The increase was due to capacity expansion for our manufacturing facilities to support production of our Cystic Fibrosis Genotyping Test as well as higher depreciation on instruments placed with customers.

Sales and Marketing

Sales and marketing expense increased $1.2 million, or 53%, to $3.4 million for the year ended December 31, 2008 compared to $2.2 million for the year ended December 31, 2007. The increase was driven by higher employee-related costs, including salaries, benefits and bonus payments.

Research and Development

Research and development expense increased $869,000, or 7%, to $13.4 million for the year ended December 31, 2008 compared to $12.6 million for the year ended December 31, 2007. The increase in expense was related to the development of potential new tests and was partially offset by lower instrument development costs on our XT-8 System.

General and Administrative

General and administrative expense increased $737,000, or 8%, to $9.6 million for the year ended December 31, 2008 compared to $8.9 million for the year ended December 31, 2007. The increase resulted from costs associated with fund raising activities in 2008, offset by a reduction in share-based compensation charges due to a revision of estimates for achieving performance targets for management long-term incentive plans, and a reduction in bonus payments.

Foreign Exchange

Foreign exchange gain increased to $505,000 for the year ended December 31, 2008 compared to zero for the year ended December 31, 2007. The gain was primarily due to U.S. dollar denominated cash balances held by Osmetech at the start of the year and utilized during the year as the U.S. dollar strengthened against the British pound. The functional currency of Osmetech is British pounds.
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Interest Income

Interest income declined $1.3 million, or 76%, to $420,000 for the year ended December 31, 2008 compared to $1.7 million for the year ended December 31, 2007, due to lower cash balances and declining interest rates in 2008.

Benefit (Provision) for Income Taxes

A tax provision of $247,000 was recorded for the year ended December 31, 2008, compared to a tax benefit of $300,000 for the year ended December 31, 2007. During 2008, a tax provision was recorded due to amendments made to the research and development tax credit claimed in prior periods. During 2007, a benefit was recognized that primarily related to research and development tax credits.

Liquidity and Capital Resources

To date we have funded our operations primarily from the sale of our common stock, proceeds from sale of a business and revenues. We have incurred net losses from continuing operations each year and have not yet achieved profitability.

At December 31, 2009, we had $14.6 million of working capital, including $16.5 million in cash and cash equivalents. Net cash used in operations declined $10.7 million to $15.4 million for the year ended December 31, 2009 compared to $26.2 million for the year ended December 31, 2008, primarily due to a lower net loss and $1.2 million of use of inventory. Accounts receivable increased $51,000 to $170,000 for the year ended December 31, 2009, compared to $119,000 for the year ended December 31, 2008, primarily due to higher revenues during the fourth quarter of 2009. Accounts payables, accrued compensation and other current liabilities declined $1.3 million for the year ended December 31, 2009 primarily due to payments of previously accrued legal and facility renegotiation costs in 2009 as well as lower operating expense and material purchases. Net cash used in investing activities declined $374,000 to $1.1 million for the year ended December 31, 2009 compared to $1.4 million for the year ended December 31, 2008 due to slightly lower purchases of capital assets, primarily XT-8 instruments used for reagent rental programs.

Net cash provided by financing activities increased $14.4 million for the year ended December 31, 2009 to $24.1 million, compared to $9.7 million for the year ended December 31, 2008. On June 25, 2009, we issued equity for net proceeds of $8.4 million. On December 21, 2009, we issued equity for net proceeds of approximately $15.7 million.

Our primary use of cash in 2009 was for operating expenses and cost of sales and we expect our primary future use of cash will be to fund continuing operations as well as development of new tests and our next-generation AD-8 System.

In March 2010, we entered into a loan and security agreement with Square 1 Bank, pursuant to which we obtained a credit facility consisting of a revolving line of credit in the amount of up to $2 million and an equipment term loan in the amount of up to $2 million. Based upon certain financial covenants, interest on the revolving line of credit will be either (i) the greater of (a) the bank’s prime rate (3.25% as of March 15, 2010) plus 2.75%, or (b) 6%; or (ii) the greater of (a) the bank’s prime rate plus 3.75%, or (b) 7%. In addition, based upon certain financial covenants, interest on the equipment term loan will be either (i) the greater of

(a) the bank’s prime rate plus 3.25%, or (b) 6.50%; or (ii) the greater of (a) the bank’s prime rate plus 4.25%, or (b) 7.50%. The revolving line matures in July 2011 and the term loan matures in July 2013.

Pursuant to the terms of the loan and security agreement, we are required to maintain a ratio of liquidity to bank indebtedness equal to at least 1.50 to 1.00, however, the ratio is currently not applicable given that we have no bank indebtedness. In addition, the loan and security agreement includes several
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restrictive covenants, including requirements that we obtain the consent of Square 1 Bank prior to entering into any change of control event unless all debt is repaid to Square 1 Bank prior to the change of control event, incurring other indebtedness or liens with respect to our property, making distributions to our stockholders, making certain investments or entering into certain transactions with affiliates and other restrictions on storing inventory and equipment with third parties. The agreement also limits the amount we can borrow under the term loan to license genetic biomarkers to $500,000. To secure the credit facility,

we granted Square 1 Bank a first priority security interest in our assets and intellectual property rights. As of March 19, 2010, we had not drawn down any funds under the credit facility or the term loan. We are in compliance will all ratios and covenants.

We believe that our current cash and cash equivalents will be sufficient to fund our business for the foreseeable future and for at least the next 12 months. We plan to use the estimated net proceeds from this offering for development of new tests, planned sales and marketing initiatives and our next-generation AD-8 System. We expect capital outlays and operating expenditures to increase over the next several years as we grow our customer base and revenues, expand our research and development, commercialization and manufacturing activities. The amount of additional capital we may need to raise after this offering depends on many factors, including:

· the level of revenues and the rate of revenue growth;

· the level of expenses required to expand our sales and marketing activities;

· the level of research and development investment required to maintain and improve our technology;

· the costs of filing, prosecuting, defending and enforcing patent claims and other intellectual property rights;

· competing technological and market developments;

· our need to acquire or license complementary technologies or acquire complementary businesses; and

· changes in regulatory policies or laws that affect our operations.

We can not be certain that additional capital will be available when and as needed or that our actual cash requirements will not be greater than anticipated. If we require additional capital at a time when investment in diagnostics companies or in the marketplace in general is limited due to the then prevailing market or other conditions, we may not be able to raise such funds at the time that we desire, on acceptable terms, or at all. In addition, if we raise additional funds through the issuance of equity or convertible debt securities, the percentage ownership of our stockholders could be significantly diluted, and these newly issued securities may have rights, preferences or privileges senior to those of existing stockholders. If we obtain additional debt financing, a substantial portion of our operating cash flow may be dedicated to the payment of principal and interest on such indebtedness, and the terms of the debt securities issued could impose significant restrictions on our operations. If we raise additional funds through collaborations and licensing arrangements, we might be required to relinquish significant rights to our technologies or products, or grant licenses on terms that are not favorable to us.

Contractual Obligations

As of December 31, 2009, we had contractual obligations relating to our facilities and equipment leases as follows:
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(1)Included in these amounts are primarily facilities and various equipment leases. We enter into operating leases in the ordinary course of business with respect to facilities and equipment. Our lease agreements have fixed payment terms based on the passage of time. Certain facility leases require payment of maintenance and real estate taxes. Our future operating lease obligations could change if we exit certain contracts or if we enter into additional operating leases.
[image: ]

In addition to the obligations in the table above, we periodically purchase instruments from a contract manufacturer. In order to guarantee delivery, we issue purchase orders each 90 day period for delivery of instruments during that period. At December 31, 2009, we had an outstanding purchase order for $387,000 worth of instruments, for which two-thirds of the costs was recorded in the 2009 financial statements.

Additionally, approximately $463,000 of unrecognized tax benefits, including accrued interest and penalties of $81,000, have been recorded as liabilities and we are uncertain as to if or when such amounts may be settled.

In November 2009, we renegotiated our lease on our 25,000 square foot headquarters facility in Pasadena, California that lowered our rent and accelerated the termination of that lease to June 30, 2010.

In March 2008, we exercised our option to extend the operating lease of the premises at our approximately 8,500 square-foot manufacturing facility in Pasadena, California, for a three-year period from August 1, 2008 until July 31, 2011 at a rental cost of $20,723 per month, increasing at a rate of approximately 4% annually thereafter. We are in the process of negotiating a reduction in both the rental rate and term of this lease but there can be no assurance that this lease can be modified. On February 8, 2010, we entered into a seven-year and seven-month lease for a new 31,098 square foot facility in Carlsbad, California. The facility is part of a three-building office and research and development project located at 5964 La Place Court, Carlsbad, California, and the project totals 158,733 rentable square feet. Monthly rental payments of $45,092 commence upon the date of substantial completion of the tenant improvements in the premises and increase 3% annually thereafter. We also pay our pro-rata share of the building and project maintenance, property tax, management and other costs subject to certain limitations. We have paid a $55,000 security deposit and provided a $500,000 standby letter of credit as security for the future rent as well as for up to $2.0 million in landlord funded tenant improvements. The lease also provides for expansion rights and rights of first refusal for expansion within our building, subject to certain limitations.

Off-Balance Sheet Arrangements

We have no off-balance sheet arrangements.

Quantitative and Qualitative Disclosures about Market Risk

Our exposure to market risk is limited to our cash and cash equivalents, all of which have maturities of less than three months. The goals of our investment policy are preservation of capital, fulfillment of liquidity needs and fiduciary control of cash and investments. We also seek to maximize income from our investments without assuming significant risk. To achieve our goals, in the future we may maintain a portfolio of cash equivalents and investments in a variety of securities that management believes to be of high credit quality. We currently do not hedge interest rate exposure. Because of the short-term maturities of our cash equivalents, we do not believe that an increase in market rates would have a material negative impact on the value of our portfolio.

Foreign Currency Exchange Risks

Substantially all of our operating facilities are located within the United States. Osmetech is a UK entity and its functional currency is the British pound. Virtually all of our revenues are based in the United States. A small portion of our expenses, relating to our corporate office, were transacted in British
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pounds. The U.S. based subsidiaries of Osmetech use the U.S. dollar as their functional currency. After this offering there will be no material operations outside of the United States which will diminish the extent of any foreign currency exchange risk.

Recent Accounting Pronouncements

In October 2009, authoritative guidance was provided on revenue arrangements with multiple deliverables. Under this guidance, when vendor specific objective evidence or third-party evidence for deliverables in an arrangement can not be determined, a best estimate of the selling price is required to separate deliverables and allocate arrangement consideration using the relative selling price method. The guidance also includes new disclosure requirements on how the application of the relative selling price method affects the timing and amount of revenue recognition. This guidance is to be applied on a prospective basis for revenue arrangements entered into or materially modified in fiscal years beginning on or after June 15, 2010, with earlier application permitted. We are currently evaluating the impact of the implementation on its results of operations, cash flows and financial condition.
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BUSINESS

Overview

We are a molecular diagnostics company focused on developing and commercializing our proprietary eSensor detection technology. Our proprietary electrochemical technology enables fast, accurate and highly sensitive detection of up to 72 distinct biomarkers in a single sample. Our XT-8 System received 510(k) clearance from the Food and Drug Administration, or FDA, and is designed to support a broad range of molecular diagnostic tests with a compact and easy-to-use workstation and self-contained, disposable test cartridges. Within 30 minutes of receipt of an amplified DNA sample, our XT-8 System produces clear and accurate results. Our XT-8 System supports up to 24 test cartridges, of which can be run independently, resulting in a highly convenient and flexible workflow for our target customers, which are hospitals and reference laboratories.

We have developed four diagnostic tests for use with our XT-8 System and expect to expand this test menu by introducing two to four new tests annually. Our Cystic Fibrosis Genotyping Test, which detects pre-conception risks of cystic fibrosis, and our Warfarin Sensitivity Test, which determines an individual’s ability to metabolize the oral anticoagulant warfarin, have received FDA clearance. Our eSensor technology has demonstrated 100% accuracy in clinical studies compared to DNA sequencing in our Cystic Fibrosis Genotyping Test and our Warfarin Sensitivity Test. We have also developed a Respiratory Viral Panel Test, which detects the presence of major respiratory viruses, and a Thrombosis Risk Test, which detects an individual’s increased risk of blood clots. Both of these tests are labeled for investigational use only, or IUO. We have submitted our Thrombosis Risk Test for FDA clearance, and we intend to seek FDA clearance for our Respiratory Viral Panel Test. We also have a pipeline of eight potential products in different stages of development or design, including diagnostic tests for an individual’s sensitivity to Plavix, a commonly prescribed anti-coagulant, and for mutations in a gene known as K-ras, which is predictive of an individual’s response rates to certain prescribed anti-cancer therapies.

We are also developing our next-generation platform, the AD-8 System. We are designing the AD-8 System to integrate DNA amplification with our eSensor detection technology to enable technicians to place a minimally prepared patient sample into our test cartridge and obtain results without any additional steps. This sample-to-answer capability is enabled by the robust nature of our eSensor detection technology, which is not impaired by sample impurities that we believe hinder competing technologies. We are designing our AD-8 System to further simplify workflow and provide powerful, cost-effective molecular diagnostics solutions to a significantly expanded group of hospitals and reference laboratories.

Our XT-8 System and planned menu of tests are intended to improve patient care and physician practices by providing high value, clinically useful information that aids in the diagnosis of disease and the selection of pharmacogenetics, or treatments tailored to an individual’s genetic profile. We believe that these improvements in patient care are economically attractive to our customers who are generally reimbursed for these tests by third-party payors and managed care providers through established reimbursement codes. Given historically positive reimbursement levels and because the XT-8 System is designed to be flexible and easy-to-use, we believe that our customers will choose to perform a broad range of tests on our platform, in some cases providing our customers with sources of diagnostic test revenue previously unavailable to them. By focusing our product development and commercialization efforts on high value, clinically useful opportunities in genetic and infectious diseases, cancer and personalized medicine, we believe we will drive widespread clinical adoption of our products.
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Recent Developments

Beginning in the summer of 2009, we initiated a number of actions focused on improving our business and implementing our new strategy, including:

· Appointed our New Chief Executive Officer.  In August 2009, we retained Jon Faiz Kayyem, Ph.D. as our Chief Executive Officer.

Dr. Kayyem is an inventor of our core electrochemical detection technology while he was a Senior Research Fellow at The California Institute of Technology. He founded our predecessor company, Clinical Micro Sensors, and led its development and growth through its acquisition by Motorola, Inc. in 2000 for approximately $280 million.

· Strengthened our Board of Directors and Executive Management. Christopher Gleeson and Kevin C. O’Boyle joined Daryl Faulkner as independent directors, and we retained Steve Kemper as our Chief Financial Officer. Each of these individuals has experience in growing early-stage medical technology companies into high growth health care enterprises. Mr. Gleeson previously served as President, Chief Executive Officer and a Director of Ventana Medical Systems, Inc.; Mr. O’Boyle was the former Chief Financial Officer of NuVasive, Inc.; Mr. Faulkner previously served as President, Chief Executive Officer and Director of Digene Corp.; and Mr. Kemper previously served as the Chief Financial Officer of DexCom, Inc.

· Established a New Commercial Organization. In late 2009, we added senior executives to our commercial operations and marketing groups and expanded our direct sales force. At that time, we retained John Bellano as Senior Vice President of Commercial Operations. Mr. Bellano previously served as the Vice President of Sales at Hologic, Inc. and Third Wave Technologies, Inc. With this new organization, we have identified and are focusing our marketing efforts on what we believe are the top 1,000 potential users of our XT-8 System in the United States, primarily high volume national and regional reference laboratories and hospitals.

· Rebranded our Operations and Formed a Delaware Parent Company. We are in the process of rebranding our operations as GenMark Diagnostics, Inc, or GenMark. Immediately prior to the closing of this offering, GenMark will acquire all of the outstanding ordinary shares of Osmetech plc, or Osmetech, in the Reorganization under the applicable laws of the United Kingdom. As a result of this transaction, Osmetech will become a wholly owned subsidiary of GenMark, and the former shareholders of Osmetech will hold shares of GenMark.

· Adopted a New Market-Driven Product Development Strategy. We changed our product development strategy to accelerate development of a large menu of multiplex diagnostics tests for use on our XT-8 instrument. In addition to our FDA-cleared Cystic Fibrosis Genotyping and Warfarin Sensitivity Tests and our Respiratory Viral Panel and Thrombosis Risk Tests which are currently labeled for IUO, we are currently developing or designing eight additional tests for our XT-8 instrument in the areas of pharmacogenetics, genetic diseases, infectious diseases and oncology. We are also developing our next-generation sample-to-answer diagnostic system, the AD-8 System, which we believe will expand the potential customer base for our products.

· Streamlined Operations. We closed our facilities in Rockland, Massachusetts, Duxbury Massachusetts, Menlo Park, California and the United Kingdom to reduce our operating costs and streamline our operations. To further improve our operations, we intend to close our two facilities in Pasadena, California and combine our manufacturing, research and development and administrative operations into a single facility in Carlsbad, California in the fourth quarter of 2010.
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Our Strategy

Our goal is to become the market leading provider of automated, multiplex molecular diagnostic testing systems. We intend to expand the use of our XT-8 System and diagnostic tests targeting especially those reference laboratories and hospitals in the United States which perform a high volume of molecular diagnostic tests. To achieve this objective, we intend to:

· Expand our Menu of Clinical Diagnostic Products. We intend to develop a broad menu of molecular diagnostic tests that we believe satisfy important medical needs and will be attractively reimbursed by third-party payors. We are pursuing and intend to continue to pursue FDA clearance for our tests. We intend to explore other tests that are either already in high demand or projected to experience rapid growth. We plan to gain access to these tests by in-licensing the appropriate biomarkers that have shown correlations to diseases or drug sensitivity.

· Grow our Installed Base of Customers. We have identified those laboratories and hospitals in the United States that we believe will be high volume customers and who will benefit from our eSensor technology. We intend to leverage our new commercial organization to drive placements of our XT-8 System. We anticipate expansion of our installed base of customers will drive sales of our test cartridges, from which we anticipate generating the majority of our revenues.

· Increase Utilization of Tests. We intend to increase the use of our diagnostic tests by developing and offering tools and support tailored to our products such as accredited physician education programs and seminars, product training for our customers and reimbursement support. These activities will aid in establishing the clinical utility of multiplex molecular diagnostic tests, which we believe will increase adoption of our products.

· Develop our Next-Generation AD-8 System. We are developing our AD-8 System to provide all the customer benefits of our XT-8 System while also integrating automated DNA amplification. This feature will eliminate the need for time consuming and complex sample preparation steps and allow technicians to place a minimally prepared patient sample into our test cartridge. We have already demonstrated feasibility of direct sample-to-answer detection on an AD-8 System prototype using diluted blood. We believe this advancement will make our technology attractive to a broader range of hospitals and laboratories that lack the technical or economic resources to perform molecular diagnostic testing with existing products and technology. We believe such workflow enhancements may expand our target user base from some 1,000 customers to over 5,000 potential customers in the United States.

· Expand Internationally and Explore Out-Licensing Opportunities. We plan to offer our molecular diagnostic products in European and other international markets in the future. We anticipate using marketing partners and distributors as we expand internationally. We are developing a distribution strategy for European and other international markets. We expect to supplement marketing partnerships with specialists who will train our partners’ sales forces and provide technical support. We also intend to explore our opportunities to leverage our intellectual property position in detection technologies through out-licensing or the establishment of partnerships.

Our Market Opportunity

The global market for molecular diagnostics was estimated to be $1.9 billion in 2009 and is anticipated to reach $3.4 billion in 2014 according to L.E.K., a market research firm. Molecular diagnostics generally refers to the detection and measurement of DNA or RNA biomarkers to diagnose disease and
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to optimize the treatment of patients. We believe that the following factors, among others, are contributing to the growth of this market:

· Expansion of Genetic Testing for Disease Predisposition. Advances in the understanding of the relationship between an individual’s genetics and disease have led to increased reliance on molecular diagnostic testing for inherited diseases such as cystic fibrosis and thrombosis. We expect new molecular diagnostic tests will be required as researchers continue to discover new relationships between genetics and disease, new medical treatments are developed and as professional societies set guidelines regarding genetic disease and the role of genetic counseling in the interpretation of the results of these tests.

· Adoption of FDA-Cleared Molecular Diagnostic Testing Methods. The FDA recommends that laboratories and hospitals use FDA-cleared molecular diagnostic tests when these tests are available, rather than tests known as “home-brew tests” or laboratory developed tests, or LDTs, that are not submitted to the FDA for approval. LDTs are broadly used by reference laboratories and hospitals to perform molecular diagnostic tests and are subject to strict regulatory requirements. As a result, we believe reference laboratories and hospitals will look to replace their existing LDTs and non-FDA-cleared molecular diagnostic tests with FDA-cleared tests as they become available.

· Advances in Cancer Therapy. Tailoring treatments to an individual’s tumor type and genetics is an important trend in cancer therapy. The FDA has required or recommended that molecular diagnostic tests be performed before administration of certain drugs, such as Herceptin, Erbitux and Vectibix. We believe molecular diagnostic testing to determine an individual’s response to certain cancer therapies will drive demand for molecular diagnostics.

· Increased Demand for Infectious Disease Diagnostic Panels. Different disease pathogens can produce similar symptoms, but with vastly distinct courses of disease progression and required medical treatment responses. For example, pneumonia caused by Mycoplasma may resolve without treatment, while pneumonia caused by Legionella will generally require aggressive medication and hospitalization. In order to improve patient care, we believe physicians are increasingly requesting infectious disease diagnostic panels to be performed. According to L.E.K., the market for molecular diagnostic testing of infectious diseases in the United States was estimated to be $1.1 billion in 2009.

· Advances in Personalized Medicine. Tailoring treatments to an individual’s genetic profile – called personalized medicine or pharmacogenetics – is emerging as an important trend and will drive demand for molecular diagnostic testing. Pharmaceutical companies, clinical researchers and pharmacy benefit managers are screening drugs for varied toxicity, dose response and efficacy among individuals with different genetic profiles. Additionally, regulating agencies continue to revise drug labels to improve safety and efficacy. Because these industry developments may improve clinical outcomes and reduce costs for third-party payors, we believe adoption of these tests will become more widespread in a managed care environment.

Limitations of Existing Diagnostic Products and Technologies

Scientists have developed a variety of genomic analysis methods, including DNA sequencing, gene expression analysis and genotyping, to measure genetic biomarkers and detect diseases. These analytical methods are performed using various molecular diagnostic testing technologies, the most common being polymerase chain reaction, or PCR, which involves amplifying, or generating exponential copies of, the DNA sequence in question and then detecting the DNA with the use of fluorescent dyes.

The first commercially used molecular diagnostic tests were “home brew tests” or LDTs developed by reference laboratories and large hospital-based laboratories. LDTs, which are still broadly used today,
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are generally single-purpose tests that involve a number of complex, manual procedures. To perform these tests, laboratories are required to employ highly skilled technicians and maintain specialized laboratory facilities and equipment. As the market for molecular diagnostic tests expanded, a number of companies developed and began offering dedicated instrumentation and commercialized testing systems for specific genetic biomarkers and diseases. These commercialized testing systems, as well as LDTs, are characterized by the following limitations:

· Limited Menu of Diagnostic Tests. Existing LDTs are typically custom designed for one specific genetic biomarker or disease. In addition, commercialized testing systems currently offer only a limited number of molecular diagnostic tests for use with such systems. As a result, laboratories need numerous LDTs and commercialized testing systems to offer their physician and hospital clients with a range of molecular diagnostic testing options.

· Inability to Multiplex. In many cases, testing for multiple genetic biomarkers may be necessary to diagnose a disease, differentially identify infectious agents or evaluate the appropriate treatment options for a patient. Many LDTs and commercialized testing systems lack the ability to multiplex, or test for multiple genetic biomarkers at the same time on a single patient sample. As a result, the laboratory must perform multiple, separate tests on a sample. Serial testing is time-consuming and expensive and significantly increases the amount of time and sample needed to complete a diagnostic analysis.

· Poor Laboratory Workflow. LDTs and commercialized testing systems generally do not permit laboratories to initiate new tests while other tests are in progress. As a result, laboratories are required to batch process molecular diagnostic tests. To help control costs, laboratories may only run a particular molecular diagnostic test on an infrequent basis. In addition, LDTs and commercialized testing systems require significant sample preparation and additional washing steps, which adds to the complexity and time required to complete a molecular diagnostic test. Many of them also involve optical systems, robotics and complicated moving parts that must be frequently calibrated and are subject to maintenance and repair issues.

· Risk of Human Error. Many LDTs and commercialized testing systems generally require technicians to perform a series of complex manual procedures which may lead to contamination. Commercialized testing systems only automate certain steps in the testing process, and technicians are often required to use multiple instruments or manual processes in sequence to generate results. The handling of samples and the multiple manual procedures required by existing products can lead to increased risk of sample contamination and human error. In addition, LDTs and many commercialized testing systems require the operator to interpret results, which increases the potential for human error and leads to problems related to repeatability of results.

· Intensive Resource Requirements. Laboratories are required to employ and train highly-skilled technicians and dedicate significant capital, labor and laboratory space to conduct molecular diagnostic tests. In fact, many of the multiplex LDTs and commercialized testing systems currently used by national reference laboratories are so specialized that we believe only a limited number of their sites have the capability to perform these test. As a result, we believe national reference laboratories do not have the ability to perform their entire menu of multiplex tests across all of their locations, and smaller hospital-based laboratories face significant hurdles to initiate molecular diagnostic testing at limited volumes.

· Shifting Regulatory Environment. A significant number of molecular diagnostic tests, including LDTs as well as commercialized testing systems, have not been submitted for FDA clearance. The FDA has imposed regulatory requirements on laboratories that use LDTs or other non-FDA-cleared commercialized testing systems, including the requirement to comply with CLIA standards. In the future, the FDA may restrict the use of LDTs and
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non-FDA-cleared molecular diagnostic tests unless the laboratories comply with medical device requirements, including the FDA’s Quality Systems Regulations and 510(k) clearance or PMA approval requirements.

These limitations have created a laboratory model for molecular diagnostic testing that is complex, inefficient and inaccessible to a large segment of reference laboratories and hospitals.

Our Solution

Our XT-8 System is an automated molecular diagnostic system that enables reference laboratories and hospitals to perform fast, accurate and easy-to-use molecular diagnostic tests. The XT-8 System, which employs our proprietary electrochemical detection technology, consists of a compact bench-top workstation and self-contained, disposable test cartridges. The XT-8 System is user-friendly, intuitive, essentially maintenance-free and provides laboratories with the ability to perform multiplex molecular diagnostic tests in an efficient and cost-effective manner. Specifically, we believe that our XT-8 System and related diagnostic tests will offer reference laboratories and hospitals the following benefits:

· Versatile Platform for a Broad Menu. Our XT-8 System has broad application across a number of areas in molecular diagnostic testing. In addition to our FDA-cleared Cystic Fibrosis Genotyping Test and Warfarin Sensitivity Test, and our Respiratory Viral Panel and Thrombosis Risk Tests, which are labeled for IUO, we have a pipeline of eight additional products in development or design in the fields of pharmacogenetics, genetic diseases, infectious diseases and cancer. We are currently developing a Plavix Sensitivity Test and a K-ras Mutation Test, and we intend to introduce two to four new tests annually. Laboratories using our system will be able to run the additional tests we offer without any additional capital investment or operator training.

· FDA-Cleared Products. We have received FDA clearance for our Cystic Fibrosis Genotyping Test and Warfarin Sensitivity Test, while our Respiratory Viral Panel and Thrombosis Risk Tests are labeled for IUO. We submitted our Thrombosis Risk Test to the FDA for clearance in December 2009, and we intend to submit our Respiratory Virus Panel to the FDA for clearance in 2011. We intend to utilize IUO-labeled products in clinical studies within the broader process of seeking FDA clearance for our diagnostic tests.

· Ease of Use. Our XT-8 System eliminates the need to use complex instrumentation to generate test results. Our XT-8 System minimizes manual processing steps and streamlines data analysis, making molecular diagnostic testing available to a broad spectrum of laboratories without the need for highly skilled technicians. As a result, our XT-8 System can provide national reference laboratories with the ability to perform our menu of molecular diagnostic tests across all of their locations. We also designed our XT-8 System to require minimal maintenance.

· Accuracy and Reliability. Our XT-8 System provides accurate and reliable molecular diagnostic test results. We have demonstrated 100% accuracy in clinical studies compared to DNA sequencing in our Cystic Fibrosis Genotyping Test and our Warfarin Sensitivity Test. Our XT-8 System limits technician contact with a patient sample, thereby reducing contamination risk. It also provides clear reports, minimizing the risk of human error and increasing the repeatability of test results.

· Enhanced Laboratory Work Flow. Our unique platform allows for random access, or the ability to initiate tests while other tests are in progress, resulting in a highly convenient and flexible workflow. Our XT-8 System provides random access for up to 24 independent test cartridges. In addition, our proprietary electrochemical detection technology streamlines the sample preparation process and eliminates the need for the additional washing steps required by some other detection methods, such as optical or fluorescent detection. Laboratories
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using our XT-8 System can expect to obtain test results within 30 minutes of receipt of the amplified DNA sample.

· Multiplex Capability. Our XT-8 System can detect up to 72 separate biomarkers in a single test cartridge. This allows laboratories to run multiple tests or panels on an individual patient sample in a one-step detection process. This capability reduces the time required for a laboratory to perform a diagnostic analysis that involves multiple genetic markers or infectious disease pathogens, which otherwise would require the laboratory to run multiple, separate molecular diagnostic tests.

Our Products

Our XT-8 System

Our FDA-cleared XT-8 System is an automated, multiplex molecular diagnostics workstation that provides a wide range of diagnostic testing capabilities in pharmacogenetics, genetic and infectious diseases and oncology. Our XT-8 System consists of a compact bench-top workstation with an integrated touch screen computer and self-contained, disposable test cartridges. These features make the XT-8 System user-friendly, intuitive and virtually maintenance-free. With a footprint of approximately 16-by-16 inches in its standard configuration, the XT-8 System takes up less bench top space than most of our competitors’ instruments, and its standalone design allows it to be installed and used without any required laboratory modifications.
[image: ]












Prior to performing a test, a laboratory technician takes isolated DNA from the patient sample and performs a DNA amplification step with materials supplied with our test cartridge. In some cases, the technician also performs a routine enzymatic treatment before adding our proprietary signal probes and transferring the solution into the sample compartment in our test cartridge. The technician enters sample identification and reagent information into our XT-8 System using the supplied barcode wand or on-screen keyboard and inserts the test cartridge into an open slot on the instrument. The on-board computer automatically assimilates input information and test cartridge information from the memory chip on the test cartridge and initiates the specified test protocol. The testing process takes 30 minutes to complete, and the test results can be viewed on the built-in touch screen monitor or printed out and reported through the laboratory’s computer information system.
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The key features of our XT-8 System include:

	Key Features
	
	Characteristics

	Ease of Use
	Intuitive touch-screen interface and clear reports

	Multiplex Capability
	Detects up to 72 distinct biomarkers in a single sample

	Accurate Results
	FDA-cleared tests demonstrated 100% accuracy in clinical studies compared to DNA sequencing

	Fast Turnaround
	30 minutes to result from amplified DNA sample with minimal technician time needed

	Random Access
	Each of up to 24 test cartridge slots can be accessed independently

	Minimal Maintenance
	No routine maintenance or calibration required

	Small Footprint
	Approximately 16 inches in width and depth in its standard configuration



Our Test Menu

We have developed four diagnostic tests for use with our XT-8 System, two of which have received clearance from the FDA and two of which are currently labeled for IUO. During the fiscal year ended December 31, 2009, sales of our Cystic Fibrosis Genotyping Test represented approximately 67% of our revenues, and sales of our Warfarin Sensitivity Test represented approximately 20% of our revenues.

Cystic Fibrosis Genotyping. Our Cystic Fibrosis Genotyping Test is a multiplex genotyping test that detects a panel of mutations associated with cystic fibrosis based on guidelines published by the American College of Medical Genetics and the American College of Obstetricians and Gynecologists for screening of adult couples contemplating pregnancy. Our Cystic Fibrosis Genotyping Test demonstrated 100% accuracy in clinical studies compared to DNA sequencing and delivers results within 30 minutes of receipt of the amplified DNA sample. Test results are summarized in an easy-to-interpret report that includes a summary “carrier” or “non-carrier” determination as well as individual carrier status for each of the 23 recommended markers. Our Cystic Fibrosis Genotyping Test received FDA clearance in July 2009.

Our Cystic Fibrosis Genotyping Test addresses a market that was estimated in 2009 at over $70 million in the United States alone. More than 10 million Americans are carriers of one mutation of the cystic fibrosis gene. The American College of Obstetricians and Gynecologists suggests that all couples who are considering having a child, or those who are expecting a child, should have genetic carrier testing for cystic fibrosis. Much of current cystic fibrosis testing is performed by national reference laboratories. With the availability of highly accurate, easy to use cystic fibrosis tests, we expect that the market will continue to decentralize through regional reference laboratories and hospitals now capable of offering this test.

Warfarin Sensitivity. Our Warfarin Sensitivity Test is a multiplex pharmacogenetic test for the detection of three genetic markers that are known to play a critical role in metabolism of, and sensitivity to, warfarin. Warfarin, offered under the brand name Coumadin, is the most widely prescribed oral anticoagulant in North America and Europe and is used to prevent heart attacks, strokes, and blood clots in veins, arteries and lungs. Through detection of an individual’s sensitivity to warfarin, doctors are better able to accurately and efficiently determine the appropriate warfarin dosage level on an individual patient basis. Our Warfarin Sensitivity Test demonstrated 100% accuracy in clinical studies compared to DNA sequencing and delivers results within 30 minutes of receipt of the amplified DNA sample. Our Warfarin Sensitivity Test received FDA clearance in July 2008.
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According to the Medco-Mayo Warfarin Effectiveness Study, there were approximately two million new patients prescriptions of warfarin in the United States in 2009. According to Biotechnology Healthcare 2008, a health-care focused journal, there were approximately 20 million patients on warfarin therapy in 2008. The FDA recently approved a labeling change that provides dose recommendations based on genetic test results.

Thrombosis Risk. Thrombophilia is a condition where a person’s blood clots easily or excessively placing them at risk of developing clots. Thrombophilia is a particular risk for high risk patients, including patients who are pregnant or undergoing certain surgeries. Our Thrombosis Risk Test is a multiplex test for the detection of four common inherited genetic risk factors of thrombophilia: Factor V Leiden, Factor II prothrombin and two genetic markers in the methylenetetrahydrofolate reductase (MTHFR) gene. Our Thrombosis Risk Test, currently labeled for IUO, was submitted for FDA clearance in December 2009.

Thrombophilia is one of the most common types of blood coagulation disorders affecting 1 in 1,000 individuals. We believe the U.S. market is approximately $55 million based on statistics provided by Kalorama Information 2009, a market research firm.

Respiratory Viral Panel (RVP). Our Respiratory Viral Panel Test, currently labeled for IUO, covers 19 viruses, including influenza A (H1N1 and seasonal), influenza B, respiratory syncytial virus, or RSV, and numerous other upper respiratory viruses. We intend to initiate clinical studies on the new RVP panel in 2010 and currently plan to submit it for FDA clearance in 2011.

Respiratory pathogens are a major source of illness and can lead to hospitalizations and death. According to the Centers for Disease Control, each year in the United States on average, 5% to 20% of the population gets the flu; more than 200,000 people are hospitalized from flu-related complications, and; about 36,000 people die from flu-related causes. RSV is the most common cause of bronchitis; and pneumonia in infants and young children, with up to 125,000 children hospitalized annually in the United States. The challenge to the physician assessing a patient with a respiratory illness is determining what the underlying cause is so that an effective treatment plan can be determined.

Our Tests in Development and Design

We have a pipeline of eight potential products in various stages of development or design. We consider our diagnostic tests to be in the design phase once they have advanced beyond the conceptual stage. We perform market research, clinical publication reviews, customer interviews, technical feasibility and freedom to operate assessments to determine if a potential diagnostics test is a viable product candidate. We believe that all of our tests in the design stage have viable market potential and are technically feasible to develop using our eSensor technology. While we do not currently license biomarkers for all products in the design phase, we believe we will be able to obtain such licenses, if needed, on commercially reasonable terms.

We intend to introduce two to four new tests annually. We select these tests based upon what we believe are clinically relevant products which address unmet market needs. Laboratories using our XT-8 System will be able to run the additional tests we offer without any additional capital investment or operator training. We are currently developing or designing the following diagnostic tests:

Plavix Sensitivity. Plavix is the most commonly prescribed anti-platelet drug with more than 25 million patients taking the drug in the United States each year. According to the Cheuvreux Sector Report, a market research report, over two million new patients were prescribed Plavix in 2009. In order for Plavix to be effective, it must be metabolized by the body using an enzyme referred to as 2C19. Patients with impaired 2C19 functionality will see reduced metabolism and therefore, reduced benefits from taking Plavix. We are currently in late stage development for a 2C19 multiplex genetic test that detects a panel
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of genetic markers associated with poor metabolism of Plavix. The FDA has recently revised the label for Plavix with a “black box” that warns of the reduced effectiveness of Plavix in patients who are poor metabolizers and informs physicians of the existence of genetic tests to identify these at-risk patients.

Plavix’s initial patents expire in 2011 and we believe this expiration will lead to significant generic competition which will drive down the cost for Plavix and increase overall demand for the drug. According to the Plavix label, 2% to 14% of patients do not respond to Plavix. As a result, we believe there will be increased demand for the Plavix Sensitivity Test as third-party payors will have an added incentive to reimburse for a test that can reduce or avoid the use of expensive next-generation anti-platelet therapies.

K-ras Mutation. Anti-EGFR therapy is a type of cancer treatment that interferes with the growth of cancer cells, slowing their growth and subsequent spread in the body. Anti-EGFR therapy is currently approved by the FDA to treat colorectal cancer as well as head and neck cancer. Scientific studies have demonstrated that patients whose tumors have genetic variations in the K-ras gene will not respond to anti-EGFR therapy. Currently approved anti-EGFR therapies are marketed under the brand names Erbitux and Vectibix. These therapies are approved for use in colorectal cancer and more recently head and neck cancer in the case of Erbitux.

According to the American Cancer Society, there are over one million new cases of colorectal cancer globally each year with approximately 150,000 cases in the United States alone. We are currently developing a multiplex K-ras test that detects a panel of common genetic markers in the K-ras gene. The FDA requires K-ras testing on the labels of the two approved anti-EGFR antibody therapeutics, Vectibix and Erbitux, for use in colorectal cancer.

Infectious Disease Test Panels. The infectious disease diagnostics market is estimated to reach over $6 billion in the United States by 2012, with substantial growth expected in the molecular diagnostic segment. We are currently designing other infectious disease test panels that would align strategically with our existing respiratory virus panel test offering by leveraging our current and future XT-8 instrument placements in the acute care setting. The test panels we are designing fit into two categories: Genotyping tests for viruses such as hepatitis C virus (HCV) and human papillomavirus (HPV) or detection tests for panels of viruses, bacteria or fungi such as central nervous system infections or lower respiratory tract infections. Genotyping tests are run throughout the year whereas many detection tests have a seasonal component. In order to maximize the value of systems installed for infectious disease tests like our RVP product, we intend to develop a broad range of detection assays which have distinctly different seasonal peaks in prevalence to allow our customers to utilize our system for infectious disease testing throughout the year. Currently, several infectious disease panels and genotyping tests are in the design stage. These include: Lower Respiratory Tract Infections (LRTI); Central Nervous System Infections (CNS); Hepatitis C Virus Genotyping (HCVg); and Human Papillomavirus Genotyping (HPVg).

Oncology and Personalized Medicine Tests. Given the trend in oncology towards tailoring treatment to an individual’s tumor type and the emerging interest in personalized medicine, we are currently researching and evaluating the development of test panels in these areas. Expanding our product offering into these two areas would align strategically with our existing products as well as development stage products by leveraging our current and future XT-8 instrument placements in these laboratories. Examples of tests panels that are under design include 2D6 for Tamoxifen Metabolism, which can affect the effectiveness of a drug used for the treatment and prevention of breast cancer, and EGFR Pathway, which detects mutations in genes other than K-ras involved in EGFR signaling.
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Our AD-8 System

We are developing our next-generation testing system, the AD-8 System, to integrate DNA amplification with eSensor DNA detection. We are designing the AD-8 System to allow a technician to place a minimally prepared patient sample into our test cartridge, reducing the complex and time consuming sample preparation process before testing. The AD-8 System will provide the same customer benefits of the XT-8 System and further enhance workflow by reducing the level of sample processing required and incorporating DNA amplification. We believe this advancement will make our eSensor technology attractive to the broad range of institutions that currently lack the technical or economic resources to perform molecular diagnostic testing. We believe the AD-8 System may expand our target user base from 1,000 to over 5,000 potential laboratories and hospitals in the United States.

The AD-8 System is currently in development with technical feasibility completed using diluted blood in our Warfarin Sensitivity Test. The AD-8 System leverages the base technology and system hardware from our XT-8 System to reduce risk and accelerate the development of the DNA amplification feature. While the initial approach relies upon an amplified DNA patient sample, the design of the system addresses the intended evolution of the platform towards an integrated sample-to-answer system capable of using an unprocessed patient sample. We believe a minimally prepared patient sample combined with the integrated amplification and multiplex detection of the AD-8 System will offer significant benefits over other competitive multiplex systems, which require extensive sample processing procedures in addition to other complex sample manipulations throughout their test process.

Our Technology

Our eSensor Technology

Our proprietary eSensor technology is based on the principles of competitive DNA hybridization and electrochemical detection. DNA naturally forms a double-stranded structure, with each strand binding with high affinity, or hybridizing, only to a complementary strand. Our technology takes advantage of this highly specific binding by first creating two types of single-stranded DNA, the capture probe and the signal probe. The capture probe and signal probe are each complementary to a different segment of the target DNA, or biomarker, that is a focus of the diagnostic test. Using our proprietary technology and processes, we attach our capture probes to a proprietary monolayer on the surface of a gold electrode within our proprietary test cartridge. We separately attach ferrocene, an electrochemically active label, to our signal probes.

Before placing the sample into our test cartridge, the technician mixes the amplified DNA sample with our signal probe. If the target biomarker is present in the prepared patient sample, a segment of the biomarker DNA will hybridize with a solution containing our signal probe. This solution is then run past an electrode, against which our capture probes have been immobilized. The as-yet unbound segment of the target biomarker binds to our capture probe, creating a target DNA, signal probe, capture probe complex at the surface of the electrode. This complex produces an electrochemical signal analyzed and interpreted by the XT-8 System. Our test cartridges currently have 72 distinct electrodes, each of which can be configured to detect a different target biomarker, enabling multiplex testing.

Our eSensor technology is highly specific for the target biomarker, and is not based on optical or fluorescent detection. As a result, our diagnostic tests are less prone to sample contamination risk and do not require many of the time-consuming washing and preparation steps required by competing technologies. The only sample preparation step required before using our test cartridges is a PCR amplification, which involves amplifying, or generating billions of copies of, the target DNA molecules, followed by transfer of the sample to our test cartridge and insertion of the test cartridge into any open
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slot in our XT-8 instrument. In some tests, amplified DNA is subject to an additional enzymatic treatment to produce a single-stranded-DNA.
[image: ]


















Our Test Cartridges. Our test cartridges are self-contained devices specifically programmed and configured for a given diagnostic test. Each test cartridge includes a sample compartment and a plastic cover that forms a hybridization chamber. The test cartridge is fitted with a diaphragm pump and valves that circulate the hybridization solution, including the signal probe and prepared patient sample, through a microfluidic channel when inserted into the XT-8 instrument. The test cartridge also includes a printed circuit board chip consisting of an array of 72 gold-plated working electrodes, a silver/silver chloride reference electrode, and two gold-plated auxiliary electrodes. Each electrode is customized with a proprietary monolayer that immobilizes the DNA capture probes specific for each target of a test panel. The test cartridge also contains an electrically erasable programmable read-only memory component that stores information related to the cartridge such as assay identifier, cartridge lot number and expiration date.
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Our XT-8 Instrument. Our XT-8 instrument is a multiplex workstation that has a modular design consisting of a base module and up to three test cartridge-processing towers of eight cartridge slots each. The test cartridge slots operate independently of each other allowing up to 24 test cartridges to be loaded at one time, with the remaining slots available for use at any future time while the instrument is running. Each slot contains a test cartridge connector, a precision-controlled heater, an air pump and electronics. The air pumps drive the diaphragm pump and valve system in the test cartridge, eliminating fluid contact
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between the instrument and the cartridge. The pneumatic pumping enables recirculation of the hybridization solution allowing the target DNA and the signal probes to efficiently hybridize with the complementary capture probes on the electrodes. The diaphragm pump in the test cartridge is connected to a pneumatic source from the XT-8 instrument and provides unidirectional pumping of the hybridization mixture through the microfluidic channel during hybridization.

The base module controls each processing tower, provides power and stores and analyzes data. The base module includes an intuitive touch-screen interface. Technicians can load patient identification numbers and reagent lot codes by the included bar code scanner, the touch screen or uploading a text file from a USB memory stick.

Advantages of Our eSensor Electrochemical Signal Detection

We believe our proprietary electrochemical signal detection technology has several advantages over other signal detection platforms:

· Robust Signal. Our capture probes are highly target specific, reducing the binding of non-target DNA and, thereby, largely eliminating interference from other components in a patient’s sample, such as blood, saliva or urine. Similarly, constituents of blood that would normally interfere with fluorescence detection, such as hemoglobin or bilirubin, have no effect on the processed electronic signals produced by our eSensor technology. This robust functionality will, we believe, facilitate the development of integrated amplification and sample-to-answer systems for blood and other sample types.

· High Sensitivity and Accuracy. Our eSensor technology is highly sensitive in the detection of nucleic acids. Each electrode can routinely detect approximately 1 nanomolar of target DNA, and a sensitivity of 10 picomolar of target DNA has been achieved. Such concentrations are readily produced from patient samples using several commercially-validated amplification technologies such as PCR. Our eSensor technology has demonstrated 100% accuracy in clinical studies compared to DNA sequencing in our Cystic Fibrosis Genotyping Test and our Warfarin Sensitivity Test.

· Streamlined Sample Preparation. Our technology directly detects the target DNA sequence with highly specific signal probes and electrode-bound capture probes. As a result, our test samples do not require many of the washing steps typically required to remove unbound target DNA and labels. We believe that our eSensor technology can minimize sample preparation requirements. We have already demonstrated direct PCR-based genotyping from diluted whole blood without the need for DNA sample preparation or washing out of interfering substances.

· Efficient Multiplexing. Each of the 72 electrodes in our test cartridge configuration acts independently of the others and produces a comprehensive and informative signal. For example, a single eSensor electrode can measure the presence or absence of control DNA, which we use for quality control, and simultaneously indicate whether a patient sample contains zero, one or two copies of a particular sequence, corresponding to mutant, heterozygous or wild type genotypes. As a result, our eSensor technology eliminates the need for redundancy and the averaging of multiple measurements commonly required by competing technologies.

· Small Footprint with Low Maintenance. Our eSensor technology enables users to perform hybridization and detection in a low-cost instrument with relatively few moving parts. In contrast, conventional microarray systems require robotic instrumentation to automate multistage fluidic handling processes. As a result, these instruments are often bulky,
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complicated and expensive and require frequent calibration and maintenance. Our XT-8 System, for example, requires no calibration and virtually no maintenance and is self-contained in a small footprint of approximately 16-by-16 inches in its standard configuration.

· Cost-Effective Development. The use of electrochemical technology allows our XT-8 System to leverage third-party advances in microelectronics such as miniaturization and manufacturing efficiencies. Many electronic components associated with our core processes are produced in large volumes at low cost and size for use in numerous fields including automotive, aerospace, information technology and medical devices. By avoiding the use of fluidic handling and optical or fluorescent detection, we believe our eSensor technology can be applied at low cost to numerous testing environments in addition to our current target markets, including field testing and point-of-care applications.

· Straightforward Development of New Tests. Our eSensor technology is highly flexible, and we believe the main design consideration in developing new diagnostic tests for our XT-8 System is our ability to access and synthesize the appropriate capture and signal probes. Our versatile platform allows us to add new diagnostic tests to our menu or to add new content to existing diagnostic tests without modifying the XT-8 instrument. This ease of assay development and our versatile platform allows us to focus our research and development resources on developing new commercial test products.

· Functionality Outside of Molecular Diagnostics. Our eSensor technology has broad applicability to detect a range of biomolecules. Independently, and through collaborative research with university and industry partners, we have demonstrated eSensor detection of proteins and small molecule drugs. This versatility opens the possibility of developing mixed analyte sensors, such as tests that can detect antibodies to a certain pathogen plus the pathogen itself, or genetic variations in drug metabolism plus monitoring of the drug level itself.

Research and Development

As of March 15, 2010, we had 17 employees focused on research and development. We currently perform our research and development activities at our 25,000 square foot facility in Pasadena, California. In the fourth quarter of 2010, we expect to move our research and development activities to our new 31,000 square foot headquarters in Carlsbad, California. Our research and development expenditures were approximately $5.6 million for the year ended December 31, 2009, approximately $13.4 million for the year ended December 31, 2008 and approximately $12.6 million for the year ended December 31, 2007. This reduction in research and development expenses was due to the completion of our XT-8 System in 2009.

In addition to expanding the diagnostic test menu for our XT-8 System and developing our AD-8 System, our research and development team are focused on the following initiatives:

· Improving the Clinical and Practical Utility of our Tests: An important role of our research and development team is to help establish the clinical utility and value of our molecular diagnostic tests. We have and intend to continue to partner with academic and reference laboratories to perform validation and clinical studies on our tests. Key aspects of our efforts are aimed at improving workflow in the laboratory setting, positively comparing our tests to historical or “gold standard” tests and demonstrating that our tests can help improve patient care and lower diagnostic and medical treatment costs. We intend to publish the results from these clinical studies in peer-reviewed or trade journals, submit them to regulatory bodies and present them at industry conferences in support of our commercialization strategy.

65

[image: ]Table of Contents

· Developing New Test Capabilities. We are developing capabilities for utilizing our eSensor technology in protein and small molecule detection, both independently and through research collaborations. These capabilities may enhance our future menu offerings or provide us with out-licensing opportunities. We are also exploring direct gene expression analysis opportunities through collaboration with oncology specialists in industry and academia. These opportunities may allow us to develop quantitative tests that are competitive with the “gold standard” real-time PCR tests but that are simple to perform in a multiplex manner with our XT-8 System.

Manufacturing

We manufacture our proprietary test cartridges and ancillary reagents at our approximately 8,500 square foot facility in Pasadena, California. We have received ISO 13485:2003 certification for our facility, which is the basic quality certification for medical device manufacturers, service providers and distributors. In the fourth quarter of 2010, we plan to move our manufacturing operations to our new 31,000 square foot headquarters in Carlsbad, California. Our reagent formulation, test cartridge manufacturing and packaging of final components and cartridges are performed by us in accordance with applicable guidelines for medical device manufacturing. We outsource manufacturing of our XT-8 instrument, as well as the oligonucleotide raw materials and much of the disposable component molding and sub-component assembly for our test cartridges. In particular, our XT-8 instrument is manufactured by a single source supplier that specializes in contract design and manufacturing of electronic and electromechanical devices for medical use. We believe we can secure other suppliers on commercially reasonable terms for the products and parts we outsource.

We have implemented a quality management system designed to comply with FDA regulations and ISO standards governing diagnostic medical device products. These regulations carefully control the design, manufacture, testing and release of diagnostics products as well as raw material receipt and control. We also have controlled methods for the consistent manufacturing of our proprietary test cartridges and reagents at our facilities. All key outsourcing partners are generally ISO-certified to help assure a continual supply of high quality components.

We plan to continue to manufacture components that we determine are highly proprietary or highly custom to produce, while outsourcing more commodity-like components. We are likely to establish additional outsourcing partnerships as we manufacture additional products. We believe our existing facilities as well as our new facility in Carlsbad, California will be adequate to meet our current and future manufacturing needs.

Sales and Marketing

We recently established a national direct sales and marketing organization consisting of seven sales representatives, one sales director, one marketing manager and one product manager. Our representatives typically have extensive experience in molecular diagnostics and a network of contacts with reference laboratories and hospitals within their respective territories.

Our initial target market is the top 1,000 national and regional reference laboratories and research based hospitals in the United States that we believe will be high volume customers and who will benefit from our eSensor technology. We utilize our representatives’ knowledge along with market research databases to target highly qualified customers. We tailor our sales approach based on the specific needs and buying criteria of each customer segment.

Our sales cycle typically includes customer evaluations and validations of our products. Upon successful validation, our customers can acquire our XT-8 System and diagnostic tests in the following ways:

· Reagent rentals. An XT-8 instrument is placed at a customer location and the customer commits to purchase a certain minimum volume of test cartridges annually at a price that is intended to allow us to recover the manufacturing cost of the XT-8 instrument.
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· Capital purchases. The total cost of the XT-8 instrument is paid for by the customer up front; however, the customer is still required to purchase an annual minimum volume of test cartridges. Through December 31, 2009, we had not sold any XT-8 instruments to customers.

Our reagent rental agreements do not allow the customer to require us to repurchase the instrument or test cartridges and typically do not provide for any cancellation rights by the customer. However, the reagent rental agreements allow us to remove, change or upgrade the XT-8 instrument at any time.

Our sales and marketing team also provides customer service for order fulfillment, technical service and product support and distribution logistics. We plan to utilize and expand this organization as our installed customer base grows, as our diagnostic test menu expands, and to support the launch of our AD-8 System.

We plan to offer our molecular diagnostic products in European and other international markets in the future. We anticipate using marketing partners and distributors as we expand internationally. We are developing a distribution strategy for European and other international markets. We expect to supplement marketing partnerships with specialists who will train our partners’ sales forces and provide technical support. We also intend to explore opportunities to leverage our intellectual property position in molecular diagnostics through out-licensing or the establishment of partnerships.

During 2009 and 2008, 38% and 64% of our revenues, respectively, were attributed to our three largest customers during the year, each of whom constituted more than 10% of our revenues. The loss of one or more of these large customers could materially impact our ability to generate and grow our revenues. We can not guarantee, but anticipate that as our revenue grows we will become less dependent on our largest customers.

Competition

We primarily face competition in the molecular diagnostic testing markets with testing products and systems developed by public and private companies such as Cepheid, Gen-Probe, Inc., Hologic, Inc., Luminex Corporation, Nanosphere, Inc., Qiagen NV and Roche Diagnostics. Our diagnostic tests also face competition with the LDTs developed by national and regional reference laboratories and hospitals. We believe that the XT-8 System competes largely on the basis of accuracy and reliability, enhanced laboratory workflow, multiplex capability, ease-of-use and return on investment for customers.

Many of our competitors have substantially greater financial, technical, research and other resources and larger, more established marketing, sales and distribution organizations than we do. Many of our competitors also offer broader product lines and have greater brand recognition than we do. Moreover, our existing and new competitors may make rapid technological developments that may result in our technologies and products becoming obsolete before we recover the expenses incurred to develop them or before they generate significant revenue.

Intellectual Property

To establish and protect our proprietary technologies and products, we rely on a combination of patent, copyright, trademark and trade-secret laws, as well as confidentiality provisions in our contracts. We have implemented a patent strategy designed to protect our technology and facilitate commercialization of our current and future products. As of March 15, 2010, our patent portfolio included 94 U.S. patents, 38 foreign patents (predominantly in Europe and Japan) and 49 pending domestic and foreign patent applications, all of which are either owned by us or are exclusively licensed to us. Our intellectual property portfolio for our core electrochemical technology was built through the combination of our acquisition of the Clinical Micro Sensors business from Motorola, licensing patents from third parties and the issuance of new patents to us to protect our ongoing development activities. Motorola initially purchased the Clinical Micro Sensors business for $280 million.
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We believe that our patent portfolio and licenses provide us intellectual property protection for our electrochemical detection techniques, chemical insulators and attachment points on electrode surfaces and other technology that collectively form the staple of our eSensor platform.

In general, patents have a term of 20 years from the application filing date or earlier claimed priority date. Our issued and exclusively licensed patents will expire between 2013 and 2021 or later, with several of our pending applications having the potential to mature into patents that might expire in 2027, 2028 and 2029. Our success depends to a significant degree upon our ability to police infringement, derive licensing revenues and continue to develop proprietary products and technologies.

We also rely in part on trade-secret protection of our intellectual property. We attempt to protect our trade secrets by entering into confidentiality agreements with third parties, employees and consultants. Our employees and consultants also sign agreements requiring that they assign to us their interests in intellectual property such as patents and copyrights arising from their work for us. All employees sign an agreement not to compete unfairly with us during their employment and upon termination of their employment through the misuse of confidential information, soliciting employees and soliciting customers.

License Agreements

XT-8 System

California Institute of Technology. We have an exclusive license from the California Institute of Technology to issued U.S. patents related to nucleic acid-mediated electron transfer technology. The license grant is worldwide, fully paid-up, and extends until the last of the underlying patents expires in June 2017. The agreement is also conditioned on us paying all associated patent maintenance and prosecution fees. Either party may terminate the license agreement upon a material breach by the other party subject to a cure period. We may terminate the license agreement for any reason upon 60 days written notice.

Harvard University. We have licensed from Harvard University exclusive worldwide rights to technology relating to self-assembling monolayers, or SAMs, and nucleic acid and electron transfer devices or methods. The license agreement provides for an upfront payment which has been paid, a maintenance/minimum annual fee which is creditable against royalties, royalties on net sales of products incorporating the underlying patents, payment of a fraction of sublicensing upfront and milestone fees and royalties and payment of all prosecution costs and maintenance fees. The license extends for the life of the underlying patents, the last of which expires in January 2017. The license agreement is terminable by Harvard upon certain events, including our insolvency or bankruptcy, our breach of the license agreement or our underreporting or underpayment of royalties, some of which are subject to a cure period. If it terminates the license agreement, Harvard may, in its discretion, have a right in all sublicenses assigned for its benefit. We may terminate the license agreement for any reason upon 90 days’ advance written notice. Harvard retains certain rights under this license.

Diagnostic Test Content Licenses

Marshfield Clinic. In October 2007, we exclusively licensed from Marshfield Clinic, or Marshfield, worldwide rights to a genetic marker, CYP 4F2, that has been shown to correlate with warfarin sensitivity. A patent cooperation treaty, or PCT, application and United States utility patent application are currently pending. We paid a one-time upfront fee upon execution of the license and are required to pay quarterly net royalties, with a minimum annual royalty which began in 2009 that is subject to certain conditions. The agreement also requires sharing of sublicense royalties and a portion of any upfront fees we receive under a sublicense. The agreement extends for the life of any patent or patents issuing from the underlying patents and the pending application, which are expected to expire in October 2028. The agreement automatically terminates upon our nonpayment of royalties for more than eight
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calendar quarters. In addition, Marshfield Clinic may terminate the agreement upon our failure to semi-annually produce and report acceptable commercial development efforts, our bankruptcy or insolvency or our otherwise breaching the license agreement, subject to a cure period. We have the right to terminate the license agreement for any reason upon 90 days’ advance written notice. The license agreement also provides for option rights to additional markers that may be discovered by Marshfield during the term of the license agreement.

University of Washington. We have licensed, on a non-exclusive basis, from the University of Washington a biomarker relating to warfarin sensitivity that we use in our Warfarin Sensitivity Test. We paid an upfront fee upon execution of this license agreement. We are required under this license agreement to pay a quarterly royalty on net sales of products incorporating the underlying claims and to pay variable minimum royalties and a pro-rata share of ongoing patent prosecution and maintenance costs. This license extends for the life of the patent, which expires in 2024 or 2025. The license agreement is terminable upon a material breach by the other party of its obligations under such license agreement, subject to a cure period, or our becoming subject to receivership, winding up or bankruptcy. We may terminate the license agreement for any reason upon 60 days’ advance written notice to the University of Washington.

Johns Hopkins University. We acquired a non-exclusive license from Johns Hopkins University in April 2006 to utilize patented mutations in the cystic fibrosis gene in our cystic fibrosis genotyping test cartridges. The agreement required a one-time upfront payment coupled with an annual minimum royalty creditable against actual royalties, to be reported quarterly. The license expires upon expiration of the licensed patent in 2012, Johns Hopkins University retains the right to terminate upon material breach not cured within 60 days, and we retain the right to terminate for any reason upon 90 days written notice.

Hospital for Sick Children. In March 2006, we acquired a non-exclusive license from HSC Research and Development Limited Partnership, or HSC, to the use of various other mutations in the cystic fibrosis gene. The agreement required a one-time upfront fee, coupled with an escalating annual minimum royalty creditable against quarterly royalty payments for the life of the patent. The agreement remains in effect until the last to expire of the underlying patents in 2016. HSC may terminate for material breach not cured within 60 days, and we may terminate upon 90 days’ written notice. There is also a clause prohibiting assignment of the license by licensee to another without the express written consent of HSC.

University of Michigan. In March 2006, we acquired a non-exclusive license from the University of Michigan, or UM, and HSC to utilize the cystic fibrosis genes. A one-time upfront was paid and escalating annual license maintenance fees are required against which running royalties are credited. The agreement remains in effect until the last to expire of the underlying patents in 2013. HSC/UM may terminate upon a material breach not cured within 60 days, and we may terminate upon 90 days written notice. There is also a clause prohibiting assignment of the license by licensee to another without the express written consent of HSC/UM.

Roche Molecular Systems, Inc. We have a non-exclusive license from Roche Molecular Systems, Inc. to utilize a form of chemically modified thermostable DNA polymerase that is a component in some of our FDA-cleared commercial products. We paid a one-time upfront fee for this and are obliged to pay quarterly running royalties on net sales. The agreement remains in effect until the last to expire of the underlying patents in 2016. Either party may terminate the license agreement upon a material breach of the license agreement by the other party, subject to a cure period, or upon the filing for bankruptcy of the other party.

Out-Licenses of Our Intellectual Property

We have granted an exclusive license for the use of our electrochemical technology for certain applications outside of DNA and RNA diagnostic testing, and a non-exclusive sub-license to our SAM
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technology for use in those applications to Ohmx. Pursuant to those license agreements, Ohmx is required to pay us minimum royalty payments each year and quarterly royalties. We have also granted a non-exclusive sub-license to Minerva Biosciences of our SAM technology, relating to certain other applications outside of DNA and RNA diagnostics testing. Minerva is required to pay us a license fee, annual minimum royalties and quarterly royalties on net sales of products using this technology.

Government Regulation

The design, development, manufacture, testing and sale of our diagnostic products are subject to regulation by numerous governmental authorities, principally the FDA, and corresponding state and foreign regulatory agencies.

Regulation by the FDA

In the United States, the Federal Food, Drug, and Cosmetic Act, or FDCA, FDA regulations and other federal and state statutes and regulations govern, among other things, medical device design and development, preclinical and clinical testing, premarket clearance or approval, registration and listing, manufacturing, labeling, storage, advertising and promotion, sales and distribution, export and import, and post-market surveillance. The FDA regulates the design, manufacturing, servicing, sale and distribution of medical devices, including molecular diagnostic test kits and instrumentation systems. Failure to comply with applicable U.S. requirements may subject a company to a variety of administrative or judicial sanctions, such as FDA refusal to approve pending applications, warning letters, product recalls, product seizures, total or partial suspension of production or distribution, injunctions, fines, civil penalties and criminal prosecution.

Unless an exemption applies, each medical device we wish to distribute commercially in the United States will require marketing authorization from the FDA prior to distribution. The two primary types of FDA marketing authorization applicable to a device are premarket notification, also called 510(k) clearance, and premarket approval, also called PMA approval. The type of marketing authorization is generally linked to the classification of the device. The FDA classifies medical devices into one of three classes (Class I, II or III) based on the degree of risk the FDA determines to be associated with a device and the level of regulatory control deemed necessary to ensure the device’s safety and effectiveness. Devices requiring fewer controls because they are deemed to pose lower risk are placed in Class I or II. Class I devices are deemed to pose the least risk and are subject only to general controls applicable to all devices, such as requirements for device labeling, premarket notification and adherence to the FDA’s current Good Manufacturing Practices, or cGMP, and Quality System Requirements, as reflected in its QSR. Class II devices are intermediate risk devices that are subject to general controls and may also be subject to special controls such as performance standards, product-specific guidance documents, special labeling requirements, patient registries or postmarket surveillance. Class III devices are those for which insufficient information exists to assure safety and effectiveness solely through general or special controls and include life-sustaining, life-supporting or implantable devices, devices of substantial importance in preventing impairment of human health, or which present a potential, unreasonable risk of illness or injury.

Most Class I devices and some Class II devices are exempted by regulation from the 510(k) clearance requirement and can be marketed without prior authorization from the FDA. Some Class I devices that have not been so exempted and Class II devices are eligible for marketing through the 510(k) clearance pathway. By contrast, devices placed in Class III generally require PMA approval or 510(k) de novo clearance prior to commercial marketing. The PMA approval process is more stringent, time-consuming and expensive than the 510(k) clearance process, however, the 510(k) clearance process has also become increasingly stringent and expensive. The FDA has cleared our XT-8 System with our eSensor Warfarin Sensitivity Test and Cystic Fibrosis Genotyping Test as Class II devices via the 510(k) clearance process. We have also submitted a Class II 510(k) application for our Thrombosis Risk Test which is currently under review.
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510(k) Clearance. To obtain 510(k) clearance for a medical device, an applicant must submit a premarket notification to the FDA demonstrating that the device is “substantially equivalent” to a device legally marketed in the United States that is not subject to PMA approval, commonly known as the “predicate device.” A device is substantially equivalent if, with respect to the predicate device, it has the same intended use and has either (i) the same technological characteristics or

(ii) different technological characteristics and the information submitted demonstrates that the device is as safe and effective as a legally marketed device and does not raise different questions of safety or effectiveness. A showing of substantial equivalence sometimes, but not always, requires clinical data. Generally, the 510(k) clearance process can exceed 90 days and may extend to a year or more.

After a device has received 510(k) clearance for a specific intended use, any change or modification that significantly affects its safety or effectiveness, such as a significant change in the design, materials, method of manufacture or intended use, may require a new 510(k) clearance or PMA approval and payment of an FDA user fee. The determination as to whether or not a modification could significantly affect the device’s safety or effectiveness is initially left to the manufacturer using available FDA guidance; however, the FDA may review this determination to evaluate the regulatory status of the modified product at any time and may require the manufacturer to cease marketing and recall the modified device until 510(k) clearance or PMA approval is obtained. The manufacturer may also be subject to significant regulatory fines or penalties.

Before we can submit a medical device for 510(k) clearance, we may have to perform a series of generally short studies over a period of months, including method comparison, reproducibility, interference and stability studies to ensure that users can perform the test successfully. Some of these studies may take place in clinical environments, but are not usually considered clinical trials. For PMA submissions, we would generally be required to conduct a longer clinical trial over a period of years that supports the clinical utility of the device and how the device will be used.

Although clinical investigations of most devices are subject to the investigational device exemption, or IDE, requirements, clinical investigations of molecular diagnostic tests, including our products and products under development, are generally exempt from the IDE requirements. Thus, clinical investigations by intended users for intended uses of our products generally do not require the FDA’s prior approval, provided the clinical evaluation testing is non-invasive, does not require an invasive sampling procedure that presents a significant risk, does not intentionally introduce energy into the subject and is not used as a diagnostic procedure without confirmation by another medically established test or procedure. In addition, our products must be labeled per FDA regulations “for research use only-RUO” or “for investigational use only-IUO,” and distribution controls must be established to assure that our products distributed for research, method comparisons or clinical evaluation studies are used only for those purposes.

PMA Approval. A PMA application requires the payment of significant user fees. PMA applications must be supported by valid scientific evidence, which typically requires extensive data, including technical, preclinical, clinical and manufacturing data, to demonstrate to the FDA’s satisfaction the safety and effectiveness of the device. A PMA application must also include, among other things, a complete description of the device and its components, a detailed description of the methods, facilities and controls used to manufacture the device, and proposed labeling.

The FDA has 45 days from its receipt of a PMA to determine whether the application will be accepted for filing based on the agency’s threshold determination that it is sufficiently complete to permit substantive review. Once the submission is accepted for filing, the FDA begins an in-depth review. During this review period, the FDA may request additional information or clarification of information already provided. In addition, the FDA will conduct a pre-approval inspection of the manufacturing facility or facilities to ensure compliance with the QSR, which requires manufacturers to follow design, testing, control, documentation and other quality assurance procedures.
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FDA review of an initial PMA application is required by statute to take between six to ten months, although the process typically takes significantly longer, and may require several years to complete. The FDA can delay, limit or deny approval of a PMA application for many reasons, including:

· it is not demonstrated that there is reasonable assurance that the device is safe or effective under the conditions of use prescribed, recommended, or suggested in the proposed labeling;

· the data from preclinical studies and clinical trials may be insufficient to support approval; and

· the manufacturing process, methods, controls or facilities used for the manufacture, processing, packing or installation of the device do not meet applicable requirements.

If the FDA evaluations of both the PMA application and the manufacturing facilities are favorable, the FDA will either issue an approval letter or an approvable letter, which usually contains a number of conditions that must be met in order to secure final approval of the PMA. If the FDA’s evaluation of the PMA or manufacturing facilities is not favorable, the FDA will deny approval of the PMA or issue a not approvable letter. A not approvable letter will outline the deficiencies in the application and, where practical, will identify what is necessary to make the PMA approvable. The FDA may also determine that additional clinical trials are necessary, in which case the PMA approval may be delayed for several months or years while the trials are conducted and then the data submitted in an amendment to the PMA. Once granted, PMA approval may be withdrawn by the FDA if compliance with post approval requirements, conditions of approval or other regulatory standards is not maintained or problems are identified following initial marketing.

Approval by the FDA of new PMA applications or PMA supplements may be required for modifications to the manufacturing process, labeling, device specifications, materials or design of a device that is approved through the PMA process. PMA supplements often require submission of the same type of information as an initial PMA application, except that the supplement is limited to information needed to support any changes from the device covered by the original PMA application and may not require as extensive clinical data or the convening of an advisory panel.

Regulation After FDA Clearance or Approval. Any devices we manufacture or distribute pursuant to clearance or approval by the FDA are subject to pervasive and continuing regulation by the FDA and certain state agencies. We are required to adhere to applicable regulations setting forth detailed cGMP requirements, as set forth in the QSR, which include, among other things, testing, control and documentation requirements. Non-compliance with these standards can result in, among other things, fines, injunctions, civil penalties, recalls or seizures of products, total or partial suspension of production, refusal of the government to grant 510(k) clearance or PMA approval of devices, withdrawal of marketing approvals and criminal prosecutions. We have designed and implemented our manufacturing facilities under the FDA’s cGMP requirements.

Because we are a manufacturer of medical devices, we must also comply with medical device reporting requirements by reviewing and reporting to the FDA whenever there is evidence that reasonably suggests that one of our products may have caused or contributed to a death or serious injury. We must also report any incident in which our product has malfunctioned if that malfunction would likely cause or contribute to a death or serious injury if it were to recur. Labeling and promotional activities are subject to scrutiny by the FDA and, in certain circumstances, by the Federal Trade Commission. Medical devices approved or cleared by the FDA may not be promoted for unapproved or uncleared uses, otherwise known as “off-label” promotion. The FDA and other agencies actively enforce the laws and regulations prohibiting the promotion of off-label uses, and a company that is found to have improperly promoted off-label uses may be subject to significant liability, including substantial monetary penalties and criminal prosecution.
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We are also subject to numerous federal, state and local laws relating to such matters as safe working conditions, manufacturing practices, environmental protection, fire hazard control and disposal of hazardous or potentially hazardous substances. Some of these laws require us to obtain licenses or permits to conduct our operations. We have numerous policies and procedures in place to ensure compliance with these laws and to minimize the risk of occupational exposure to hazardous materials. We do not expect the operations of our products to produce significant quantities of hazardous or toxic waste or radiation that would require use of extraordinary disposal practices. Although the costs to comply with these applicable laws and regulations have not been material, we can not predict the impact on our business of new or amended laws or regulations or any changes in the way existing and future laws and regulations are interpreted or enforced, nor can we ensure we will be able to obtain or maintain any required licenses or permits.

Export of Our Products. Export of products subject to the 510(k) notification requirements, but not yet cleared to market, is permitted with FDA authorization provided certain requirements are met. Unapproved products subject to the PMA approval requirements may be exported if the exporting company and the device meet certain criteria, including, among other things, that the device complies with the laws of the receiving country and the company submits a “Simple Notification” to the FDA when the company begins to export. If the company or device does not comply with such criteria, FDA approval must be obtained for export. To obtain FDA export approval, if required, we must meet certain requirements, including, among other things and with some exceptions, documentation demonstrating that the product is approved for import into the country to which it is to be exported and, in some instances, safety data to demonstrate that export of the device will not be contrary to the public health or safety.

Clinical Laboratory Improvement Amendments of 1988. The use of our products is also affected by CLIA and related federal and state regulations, which provide for regulation of laboratory testing. Any customers using our products for clinical use in the United States will be regulated under CLIA, which is intended to ensure the quality and reliability of laboratory testing in the United States. In particular, these regulations mandate that clinical laboratories must be certified by the federal government or a federally approved accreditation agency, or must be located in a state that has been deemed exempt from CLIA requirements because the state has in effect laws that provide for requirements equal to or more stringent than CLIA requirements. Moreover, these laboratories must meet quality assurance, quality control and personnel standards, and they must undergo proficiency testing and inspections. The CLIA standards applicable to clinical laboratories are based on the complexity of the method of testing performed by the laboratory, which range from “waived” to “moderate complexity” to “high complexity.” We expect that most of our products will be categorized as “high complexity,” since most molecular diagnostic tests are currently FDA-cleared as CLIA “high complexity” devices.

Other Legislation. On September 27, 2007, the President signed the Food and Drug Administration Amendments Act of 2007, or FDAAA. Among other significant changes and requirements it imposes, the new legislation expands the federal government’s clinical trial registry and results databank maintained by the NIH to include all (with limited exceptions) medical device trials. In particular, it requires certain information about device trials, including a description of the trial, participation criteria, location of trial sites, and contact information, to be sent to NIH for inclusion in a publicly accessible database. In addition, the results of clinical trials that form the primary basis for efficacy claims or are conducted after a device is approved or cleared must be posted to the results databank. Under the FDAAA, companies that violate these and other provisions of the new law are subject to substantial civil monetary penalties.

Foreign Government Regulation. We intend to market our products in European and other selected international markets. Before doing so, we or our partners and distributors will need to receive regulatory approval. The regulatory review process for medical devices varies from country to country,
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and many countries also impose product standards, packaging requirements, labeling requirements and import restrictions on devices. Each country has its own tariff regulations, duties and tax requirements. Failure to comply with applicable foreign regulatory requirements may subject a company to fines, suspension or withdrawal of regulatory approvals, product recalls, seizure of products, operating restrictions and criminal prosecution.

Third-Party Payor Reimbursements

Obtaining reimbursement approval for a health care product or service from a government or other third-party payor is a time consuming and costly process that could require us to provide supporting scientific, clinical and health economic data for the use of our products to the payor. We may not be able to provide data sufficient to gain acceptance with respect to reimbursement. Even when a payor determines that a product or service is eligible for reimbursement, the payor may impose coverage limitations that preclude payment for some uses that are approved by the FDA or comparable authorities. In addition, there is a risk that full reimbursement may not be available for high-priced products. Moreover, eligibility for coverage does not imply that any product or service will be reimbursed in all cases or at a rate that allows our customers to make a profit or cover their costs. Initial or interim reimbursements for products and services, if available, may also not be sufficient to cover costs and may not be made permanent.

Successful sales of our products in the United States and other countries will depend on the availability of reimbursement from third-party payors such as private insurance plans, managed care organizations, and Medicare and Medicaid. Our customers have obtained reimbursement for our eSensor Cystic Fibrosis Genotyping Test for the XT-8 System and we believe that each of our tests in development are covered by existing CPT codes and will be eligible for coverage by Medicare and Medicaid and most third-party payors. However, Medicare and Medicaid generally do not reimburse providers who use our Warfarin Sensitivity Test. Outside of the United States, health care reimbursement systems vary from country to country, and to the extent we begin to sell our products outside the United States, we may not be able to obtain adequate reimbursement coverage, if any, for our products.

In addition, we may develop tests in the future that do not relate to previously established CPT codes and we may need to obtain new CPT codes in order to obtain reimbursement. Reimbursement by a third-party payor depends on a number of factors, including applicable coverage policies and limitations, the level of demand by health care providers and the payor’s determination that the use of a new product is medically necessary and represents a clinical advance. In addition, both government and non-government third-party payors routinely limit reimbursement coverage and reimbursement amounts for diagnostic tests. If our customers can not receive sufficient levels of reimbursement when using our products, our ability to sell them will be significantly constrained.

Fraud and Abuse Regulations

We are subject to numerous federal and state health care anti-fraud laws, including the federal anti-kickback statute and False Claims Act, that are intended to reduce waste, fraud and abuse in the health care industry. These laws are broad and subject to evolving interpretations. They prohibit many arrangements and practices that are lawful in industries other than health care, including certain payments for consulting and other personal services, some discounting arrangements, the provision of gifts and business courtesies, the furnishing of free supplies and services, and waivers of payments. In addition, many states have enacted or are considering laws that limit arrangements between medical device manufacturers and physicians and other health care providers and require significant public disclosure concerning permitted arrangements. These laws are vigorously enforced against medical device manufacturers and have resulted in manufacturers paying significant fines and penalties and being subject to stringent corrective action plans and reporting obligations. We must operate our business within the requirements of these laws and, if we were accused of violating them, could be forced to expend significant resources on investigation, remediation and monetary penalties.
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Patient Protection and Affordable Care Act

Our operations will also be impacted by the federal Patient Protection and Affordable Care Act of 2010, as modified by the Health Care and Education Reconciliation Act of 2010, which we refer to as the Health Care Act. The Health Care Act imposes a 2.3% excise tax on sales of medical devices by manufacturers. Taxable devices include any medical device defined in section 201(h) of the FDCA and intended for use by humans, with limited exclusions for devices purchased by the general public at retail for individual use. There is no exemption for small companies, and we expect to begin paying the tax in 2013. The Health Care Act also requires manufacturers to report to the Department of Health and Human Services detailed information about financial arrangements with physicians and teaching hospitals. These reporting provisions preempt state laws that require reporting of the same information, but not those that require reports of different or additional information. Failure to comply subjects the manufacturer to significant civil monetary penalties. We expect compliance with the Health Care Act to impose significant administrative and financial burdens on us.

Facilities

We have two facilities located in Pasadena, California, including our approximately 8,500 square foot manufacturing facility and our approximately 25,000 square foot research and development and administrative facility. The lease on our manufacturing facility expires in July 2011 and the lease on our research and development and administrative facility expires in June 2010. In February 2010, we leased a new 31,000 square foot headquarters in Carlsbad, California. We are currently in the process of making leasehold improvements on the facility and we anticipate the facility will be ready for occupancy in the fourth quarter of 2010.

Employees

As of March 31, 2010, we had 63 full-time employees. Of these employees, 17 were in research and development, 16 were in manufacturing and operations, 3 were in quality control and quality assurance, 15 were in sales and marketing and 12 were in general and administrative functions. We have never had a work stoppage, and none of our employees are covered by collective bargaining agreements or represented by a labor union. We believe our employee relations are good.

Legal Proceedings

We are from time to time subject to various claims and legal actions during the ordinary course of our business. We believe that there are currently no claims or legal actions that would reasonably be expected to have a material adverse effect on our results of operations or financial condition.

History and Development

In August 2009, we retained Jon Faiz Kayyem, Ph.D. as our Chief Executive Officer. Dr. Kayyem is an inventor of our core intellectual property. He founded our predecessor company, Clinical Micro Sensors, in 1995 and led the development and growth of that company through its acquisition by Motorola, Inc. in 2000 when it was sold for approximately $280 million. Motorola invested additional resources in the development of our diagnostic technology until 2005, when Motorola sold the Clinical Micro Sensors business to Osmetech forming the basis for Osmetech’s current business.

General Information

The address of our principal place of business is 757 S. Raymond Avenue, Pasadena, CA 91105. We also maintain a website at www.genmarkdx.com. The information contained in or that can be accessed through our website is not a part of this prospectus.
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MANAGEMENT

Directors and Officers

The following table provides information regarding the directors and officers of GenMark Diagnostics, Inc., including their ages and positions:

	Name
	
	Age
	
	Position

	Jon Faiz Kayyem, Ph.D.
	46
	
	President and Chief Executive Officer

	Steven Kemper
	55
	
	Chief Financial Officer, Treasurer and Secretary

	John Bellano
	41
	
	Senior Vice President, Commercial Operations

	Pankaj Singhal, Ph.D.
	39
	
	Senior Vice President, Product Development and Manufacturing

	Christopher Gleeson
	60
	
	Chairman of the Board

	Daryl J. Faulkner
	61
	
	Director

	Kevin C. O’Boyle
	54
	
	Director



The business address for our directors and senior management is c/o GenMark Diagnostics, Inc., 757 S. Raymond Avenue, Pasadena, CA 91105.

Jon Faiz Kayyem, Ph.D. Dr. Kayyem has served as President and Chief Executive Officer and Director of GenMark Diagnostics, Inc. since March 2010. Dr. Kayyem was appointed to the board of directors of Osmetech in January 2009 as Chairman, becoming Vice Chairman of Osmetech in August 2009 and assuming the role as President and Chief Executive Officer of Osmetech in August 2009. Dr. Kayyem attended Yale University and received his combined Master and Bachelor of Sciences in Molecular Biophysics and Biochemistry in 1985. He received his Ph.D. in Molecular Biology in 1991 at The California Institute of Technology, or Caltech. Dr. Kayyem remained at Caltech as a Senior Research Fellow until 1995, when he founded Clinical Micro Sensors to commercialize technical innovations he developed while at Caltech. In 2000, Clinical Micro Sensors was sold to Motorola, Inc. for approximately $280 million, and subsequently purchased by Osmetech plc in 2005. In 2004, Dr. Kayyem left Clinical Micro Sensors and co-founded the biotechnology fund management company, Efficacy Capital Limited, where he served as managing partner until September 2009. We believe Dr. Kayyem is qualified to serve on our board of directors based on his executive experience at Clinical Micro Sensors where he led the development and growth of the company through its acquisition by Motorola, Inc.

Steven Kemper. Mr. Kemper has served as Chief Financial Officer, Treasurer and Secretary of GenMark Diagnostics, Inc. since March 2010. Since November 2009, Mr. Kemper has served as Senior Vice President, Finance of Osmetech Molecular Diagnostics, a wholly owned subsidiary of Osmetech plc. From December 2007 to June 2009, Mr. Kemper served as Chief Financial Officer of The Active Network, a supplier of online registration services for recreational events. From March 2003 to July 2007, Mr. Kemper served as the Chief Financial Officer of DexCom, Inc., a medical device company focused on the design, development and commercialization of continuous glucose monitoring systems. From 1996 to present, Mr. Kemper also served as President of Pacific Financial Consulting, a financial consulting enterprise. Mr. Kemper also served as a director of Open Energy Corp. from November 2007 to October 2008. Mr. Kemper received a B.A. from the University of California, San Diego, an M.B.A. from Loyola Marymount University, an M.S. from San Diego State University and is a licensed C.P.A.

John Bellano. Mr. Bellano has served as Senior Vice President, Commercial Operations of GenMark Diagnostics, Inc. since March 2010, and as Senior Vice President, Commercial Operations of Osmetech
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Technology Inc., a wholly owned subsidiary of Osmetech plc, since December 2009. From July 2008 until December 2009, Mr. Bellano was Vice President of Sales for Hologic, Inc., a developer, manufacturer and supplier of medical imaging systems and diagnostic and surgical products. From February 2005 until its acquisition by Hologic in June 2008, Mr. Bellano was Vice President of Sales and a member of the executive team of Third Wave Technologies Inc., a provider of DNA and RNA analysis products to clinical, research and agricultural customers. From February 2000 to February 2005, Mr. Bellano held various positions within the molecular group of Roche Diagnostics, the diagnostics division of Roche Pharmaceuticals. Mr. Bellano received a B.S. in sales and marketing from Desales University.

Pankaj Singhal, Ph.D. Dr. Singhal joined Clinical Micro Sensors in 2000 and remained with Osmetech following Osmetech’s acquisition of Clinical Micro Sensors from Motorola in 2005. Dr. Singhal has served as Senior Vice President, Product Development and Manufacturing of GenMark Diagnostics, Inc. since March 2010. From May 2008 through March 2010, Dr. Singhal served as Chief Operating Officer of Osmetech Technology Inc., a wholly owned subsidiary of Osmetech plc, where he led the operations team that commercialized the original eSensor technology. Prior to that time, he served as Vice President of Operations of Osmetech Technology from January 2007 to April 2008 and Director of Manufacturing Operations from July 2005 to December 2006. He received a B.S. in Chemical Engineering, and a Ph.D. in Chemistry from University of California, Riverside. He also conducted postgraduate fellowship work at the University of California, Berkeley in the areas of DNA chips, electrochemical detection and signal processing, and has obtained multiple patents in these areas. He is also a Motorola-certified Six Sigma black belt in the areas of manufacturing and design development.

Christopher Gleeson. Mr. Gleeson has served as Chairman of the Board of GenMark Diagnostics, Inc. since March 2010 and as Chairman of the Board of Osmetech plc since July 2009. Mr. Gleeson was formerly President, Chief Executive Officer and a Director of Ventana Medical Systems, Inc., a leading supplier of automated diagnostic systems to the anatomical pathology market where he served from 1999 to February 2008. Following the acquisition of Ventana by Roche Diagnostics in February 2008 for $3.4 billion, Mr. Gleeson became a member of the board of directors of Roche Diagnostics. Prior to joining Ventana, Mr. Gleeson was Senior Vice-President of Bayer Diagnostics, the diagnostics division of Bayer Healthcare Pharmaceuticals and general manager of the U.S. commercial operations for Chiron Diagnostics, the diagnostics division of Chiron Corporation. Prior to that time, he was the founder, owner, and managing director of Australian Diagnostics Corporation. Mr. Gleeson attended the Pharmacy and Business Schools at Monash University in Australia. We believe

Mr. Gleeson is qualified to serve on our board of directors based on his executive experience in the medical device and molecular diagnostics industries as described above.

Daryl J. Faulkner. Mr. Faulkner has served on the board of directors of GenMark Diagnostics, Inc. since March 2010. Mr. Faulkner was appointed to the board of directors of Osmetech plc in August 2008, serving as Non-Executive Chairman until December 2008. Mr. Faulkner is currently Executive Chair and Chief Executive Officer of AspenBio Pharma, an emerging biotechnology company engaged in the research, development, manufacture, and licensing of novel diagnostics and drugs, a role which he began in January 2009. From August 2008 to January 2009, Mr. Faulkner served as a consultant to Qiagen NV, a leading provider of innovative sample and assay technologies and products, in connection with its integration of Digene Corp., a developer of gene-based diagnostic tests acquired by Qiagen in August 2007. Mr. Faulkner had served as President and Chief Executive Officer and a director of Digene from December 2006 until consummation of Qiagen’s acquisition of Digene. From 1998 until March 2006, Mr. Faulkner served in several executive roles at Invitrogen Corp., a life sciences company, including Senior Vice President, Business Segment Management from 2003 until March 2006. Mr. Faulkner received a B.S. in Industrial Relations from the University of North Carolina, Chapel Hill and an M.A. in Business Management from Webster University. We believe Mr. Faulkner is qualified to serve on our board of directors based on his executive experience in the medical device and molecular diagnostics industries as described above.
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Kevin C. O’Boyle. Mr. O’Boyle has served on the board of directors of GenMark Diagnostics, Inc. since March 2010. Previously he served as the Chief

Financial Officer of NuVasive, Inc., a medical device company focused on the design, development and marketing of products for the surgical treatment of spine

disorders, from January 2003 to December 2009 and the Executive Vice President of NuVasive from December 2004 to December 2009. Prior to that time,

Mr. O’Boyle served in various positions during his six years with ChromaVision Medical Systems, Inc., a publicly traded medical device firm specializing in the

oncology market, including as its Chief Financial Officer and Chief Operating Officer. Also, Mr. O’Boyle held various positions during his seven years with

Albert Fisher North America, Inc., a publicly traded international food company, including Chief Financial Officer and Senior Vice President of Operations.

Mr. O’Boyle is a CPA and received a B.S. in Accounting from the Rochester Institute of Technology and successfully completed the Executive Management

Program at the University of California at Los Angeles, John E. Anderson Graduate Business School. We believe Mr. O’Boyle is qualified to serve on our board

of directors and serve as chair of our audit committee based on his executive experience in the medical device industry and his financial and accounting expertise

as described above.

Board Composition

Our certificate of incorporation and bylaws provide that the authorized number of directors may be changed only by resolution of the board of directors. We currently have four members serving on our board of directors. In accordance with our certificate of incorporation and bylaws, our board of directors is divided into three classes with staggered three-year terms. At each annual meeting of stockholders commencing with the meeting in 2011, the successors to the directors whose terms then expire will be elected to serve until the third annual meeting following the election. Our directors are divided among the three classes as follows:

	Director
	
	Class
	Expiration of Term
	

	
	
	
	
	I Director
	
	
	

	Daryl J. Faulkner
	
	Class
	
	
	2011 Annual
	

	
	
	
	
	
	Meeting
	

	Kevin C. O’Boyle
	Class II Director
	2012 Annual
	

	
	
	
	
	
	Meeting
	

	Jon Faiz Kayyem, Ph.D.
	Class III Director
	2013 Annual
	

	
	
	
	
	
	Meeting
	

	Christopher Gleeson
	Class III Director
	2013 Annual
	

	
	
	
	
	
	Meeting
	



Committees of the Board of Directors/Corporate Governance

The committees of our board of directors consist of an audit committee, a compensation committee and a corporate governance and nominating committee. Each of these committees will have the responsibilities described below upon our adoption of charters for these committees. Our board of directors may also establish other committees from time to time to assist in the discharge of its responsibilities.

Audit Committee

Our audit committee oversees our corporate accounting and financial reporting. Among other things, our audit committee determines the engagement of and approves fees paid to our independent registered public accounting firm; monitors the qualifications, independence activities and performance of our independent registered public accounting firm; approves the retention of our independent registered public accounting firm to perform any proposed and permissible non-audit services; reviews our financial statements and critical accounting estimates; and discusses with management and our independent registered public accounting firm the results of the annual audit. Our audit committee also reviews the effectiveness of internal controls and the adequacy of our disclosure controls and procedures. In addition, our audit committee maintains procedures for the receipt of employee complaints and submissions of concerns regarding accounting or auditing matters. The members of our audit committee are currently Christopher Gleeson, Daryl J. Faulkner and Kevin O’Boyle. Each member currently meets the audit committee qualification and independence standards under current SEC and NASDAQ requirements.
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Mr. O’Boyle serves as Chairman of the audit committee and meets the requirements of an “audit committee financial expert” under current SEC and NASDAQ requirements based on his executive experience and education discussed in “Management – Directors and Officers.” The meeting schedule for the audit committee has not yet been established, but we expect that the committee will meet no less frequently than quarterly. In 2009, Osmetech’s audit committee held two meetings.

Compensation Committee

Our compensation committee establishes, amends, reviews and approves the compensation and benefit plans with respect to senior management and employees, including determining individual elements of total compensation of the Chief Executive Officer and other members of senior management, and reviews our performance and the performance of our executive officers with respect to these elements of compensation. Our compensation committee also determines annual retainer, meeting fees, equity awards and other compensation for members of the board of directors and administers the issuance of stock options and other awards under our stock incentive plans. The members of the compensation committee are Christopher Gleeson, Daryl J. Faulkner and Kevin O’Boyle. Each member of our compensation committee currently meets the standards for independence under the applicable NASDAQ requirements. Mr. Gleeson serves as Chairman of the compensation committee. The meeting schedule for the compensation committee has not yet been established, but we expect that the committee will meet at least once a year. In 2009, Osmetech’s compensation committee held two meetings.

Our compensation committee reviews and evaluates potential risks related to our compensation policies and practices for employees and has determined that we have no compensation risks that are reasonably likely to have a material adverse effect on our company. We structure our compensation to address company-wide risk. This is accomplished in part by tying compensation to corporate goals and individual performance goals. These goals can be adjusted annually to address risks identified in the annual risk assessment. We also use a mix of different compensation elements to balance short-term awards versus long-term awards to align compensation with our business strategy and stockholders’ interests. We believe the combination of base salary, performance-based cash awards and stock-based incentive awards with four-year vesting periods is balanced and serves to motivate our employees to accomplish our business plan without creating risks that are reasonably likely to have a material adverse effect on our company.

Corporate Governance and Nominating Committee

Our corporate governance and nominating committee recommends the director nominees for each annual general meeting and ensures that the audit, compensation and corporate governance committees of our board of directors have the benefit of qualified and experienced independent directors. The members of our corporate governance and nominating committee are Christopher Gleeson, Daryl J. Faulkner and Kevin O’Boyle. Each member of our corporate governance and nominating committee currently meets the standards for independence under the applicable NASDAQ requirements. Mr. Faulkner serves as Chairman of the corporate governance and nominating committee. The meeting schedule for the corporate governance and nominating committee has not yet been established, but we expect that the committee will meet at least once a year. Osmetech did not have a corporate governance and nominating committee in 2009.

Code of Ethics

We have adopted a code of ethics that applies to all of our officers, including those officers responsible for financial reporting, directors and employees prior to consummation of this offering. We will post a copy of our code of ethics, and intend to post amendments to this code, or any waivers of its requirements, on our website at www.genmarkdx.com as permitted under SEC rules and regulations.
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Compensation Committee Interlocks and Insider Participation

No member of our compensation committee has at any time been an employee of GenMark or Osmetech. None of our executive officers serves, or has served during the last fiscal year, as a member of the board of directors or compensation committee of any other entity that has one or more executive officers serving as a member of the board of directors or compensation committee of GenMark or Osmetech.

Director Independence

Our board of directors has reviewed the materiality of any relationship that each of our directors has with us, either directly or indirectly. Based on this review, our board has determined that the following directors are “independent directors” as defined by the applicable rules and regulations of The NASDAQ Global Market: Christopher Gleeson, Daryl J. Faulkner and Kevin O’Boyle.

80

[image: ]Table of Contents

EXECUTIVE COMPENSATION

Compensation Discussion and Analysis

Fiscal years 2009 and 2010 are transitional years for us as we were, and continue to be, preparing for our initial public offering. We are currently focusing on raising funds to support our operations, implementing our new sales and product development strategy, and streamlining and rebranding our operations. We have also recently strengthened our board and management team and implemented additional financial and corporate governance controls as we are preparing to transition to a U.S. public company. Our compensation program and practices evolved as part of this transition as well. As a result, the following discussion provides information regarding the current compensation program of Osmetech and its subsidiaries when referring to historical practices, and the compensation practices of GenMark when referring to our present compensation practices or those in the future. For purposes of “Executive Compensation,” Osmetech refers to Osmetech and its wholly owned subsidiaries.

The compensation committee of our board of directors oversees our executive compensation program. In this role, the compensation committee reviews and approves annually all compensation decisions relating to our executives, including our named executive officers.

Our compensation program is designed to attract and retain talented employees, to motivate them to achieve our key financial, operational and strategic goals and to reward them for superior performance. We believe that attracting and retaining high caliber employees and providing them with appropriate performance incentives are critical steps to helping us achieve our corporate goals and build long-term value for our stockholders.

Overview of Compensation Program

The elements of our compensation program are directed toward providing our executives with both short-term and long-term performance incentives, with the overall objective to motivate our executives to help us achieve our corporate goals and build long-term value for our stockholders. The elements of our compensation program include:

· base salary;

· annual performance-based cash bonus awards; and

· long-term stock-based incentive awards.

We also provide our executives with insurance and a limited number of additional benefits that are typical for companies in our industry. Each of these compensation elements is described in more detail below.

In determining the relevant amounts for each of these compensation elements to be awarded to our executives, our compensation committee considers the following objectives:

· A Substantial Portion of Executive Compensation Should Be Performance-Based. We believe that a substantial portion of the compensation received by each of our executives should be directly tied to, and contingent upon, the performance of our company as a whole and the executive’s individual contribution and performance. To support this objective, our compensation committee established an Annual Bonus Incentive Plan, or the Bonus Plan, in 2010. The Bonus Plan is designed to align each executive’s efforts with our key financial, operational and strategic goals by providing an opportunity for the executive to earn an annual cash bonus with amounts determined by considering our success in achieving our corporate goals and the executive’s success in achieving individual performance goals. The performance-based cash bonus awards payable to our executive officers are based almost
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entirely on our success in achieving our corporate goals, which include revenue targets, new customer acquisition targets and new product development targets.

· Stock-Based Incentive Awards Should Comprise a Substantial Portion of Executive Compensation. We believe that a substantial portion of executive compensation should be delivered in the form of stock-based incentive awards in order to align the long-term interests of our executives with those of our stockholders and to provide a retention incentive to our executives.

· Our Executive Compensation Should Be Competitive and Fair. In order to help us attract and retain talented executives, we believe that our compensation programs should be competitive when compared to our peers as well as perceived as fair, when considered both externally as well as internally.

Compensation Process

Our compensation committee is responsible for establishing our compensation philosophy and setting the compensation levels for our executives, including base salaries, target performance-based cash bonus awards and stock-based incentive awards. The compensation committee is responsible for approving the corporate goals and individual performance goals for each of our executive officers for purposes of the performance-based cash bonus awards. To assist the compensation committee, our Chief Executive Officer will prepare a report at the beginning of each fiscal year recommending base salaries, stock-based incentive awards, corporate goals for the fiscal year and individual performance goals for each executive officer. In addition to this report, our compensation committee considers relevant market compensation data. The compensation committee in its sole discretion may accept or adjust the compensation recommendations it is provided. No executive officer is allowed to be present at the time his or her compensation is being discussed or determined by the compensation committee.

After the end of each fiscal year, our compensation committee also determines the performance-based cash bonus awards our executive officers should be paid for the prior fiscal year. In making this determination, our compensation committee evaluates our success in achieving our revenue targets and our corporate goals. To assist in this process, our Chief Executive Officer will prepare a report for the compensation committee regarding the achievement of our revenue targets and corporate goals. Based on this information, our compensation committee determines what percentage of the individual cash bonus targets each of our executive officers should receive for the past fiscal year.

Determination of Executive Compensation

In setting the compensation for our executive officers, our compensation committee places significant emphasis on the recommendation of our Chief Executive Officer (other than with respect to determining his own compensation), considers our overall performance during the prior fiscal year and the executive’s individual contributions during the prior fiscal year, as well as considers relevant market data. With respect to new hires, the compensation committee considers an executive’s background and historical compensation in lieu of prior year performance. For 2010, we reviewed an analysis of competitive market data for our compensation committee using the SIRS Benchmark Study, 2008, prepared by ORC Worldwide Compensation Survey, or SIRS. SIRS provides executive compensation data for companies in the medical device and diagnostic industries. We used this market data as one component of determining executive compensation in 2010.

Components of Executive Compensation

As indicated above, we compensate our executives through a combination of short-term and long-term incentives that are designed to motivate our executives to help us achieve our key financial, operational and strategic goals and build long-term value for our stockholders.
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Base Salary. We provide our executive officers with a base salary to compensate them for services provided to us during the fiscal year. In setting base salaries for our executive officers, our compensation committee considers the executive’s position, our success in achieving our prior year corporate goals, the individual’s contribution and performance during the prior fiscal year and relevant market data. The compensation committee also considers the evaluations and recommendations proposed by our Chief Executive Officer. With respect to new hires, the compensation committee considers an executive’s background and historical compensation in lieu of prior year performance. The compensation committee evaluates and sets the base salaries for our executives on an annual basis following annual performance reviews, as well as upon a promotion or other change in responsibility.

In setting the base salaries for our executives for 2010, our compensation committee considered the executive’s position, our success in achieving our corporate goals during 2009, the individual performance and contribution of the executive during fiscal year 2009 and the evaluations and recommendations proposed by our Chief Executive Officer. It also reviewed the market survey data provided by SIRS. This data was utilized by the compensation committee as one component of determining executive compensation. Based on the compensation committee’s analysis of these components, the compensation committee determines the base salaries of its executives. Based on the determinations made by our compensation committee, base salaries for our executive officers in 2010 are between the 25th and 75th percentiles as compared to our competitor companies in the medical device and diagnostics industries.

Our executive officers will be paid the following annualized base salaries for the year ending December 31, 2010:

	Name and Title
	
	Base Salary

	Jon Faiz Kayyem, Ph.D., Chief Executive Officer
	$  275,000

	Steven Kemper, Senior Vice President, Finance
	230,000

	Pankaj Singhal, Ph.D., Senior Vice President Product Development and Manufacturing
	220,000

	John Bellano, Senior Vice President, Commercial Operations
	200,000



Performance-Based Cash Bonus Awards. We have established a Bonus Plan for our executive officers. The Bonus Plan is designed to align each executive’s efforts with our financial, operational and strategic goals by providing an opportunity for the executive to earn an annual cash bonus with amounts determined by overall achievement of our revenue targets and our corporate goals. Our compensation committee will be responsible for administrating the Bonus Plan. All executives will be eligible to participate in the Bonus Plan.

Our compensation committee will be responsible for setting the target bonus amounts for our executives, and approving the overall target bonus amounts that are available under the Bonus Plan. The target bonus amounts for each executive will generally be set at a percentage of his or her base salary. Executives will not become eligible for bonus payments unless we achieve certain revenue targets. If we achieve our revenue targets, the bonuses will become payable based on a weighted percentage in accordance with achievement of our corporate goals. For 2010, our corporate goals include sales targets (40%), product development milestones (40%) and achievement of our projected gross margin (20%).

After the end of each fiscal year, the compensation committee will be responsible for setting the actual bonus amounts to be awarded. To assist our compensation committee, each year our Chief Executive Officer will provide the compensation committee with documentation regarding full or partial achievement of our revenue targets and each corporate goal.

The weighted average of each corporate goal will be multiplied by the executive’s target bonus amount to determine the actual bonus amount paid in respect of each corporate goal. Actual amounts payable range
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from 0% to 150% of the target amounts, based upon achievement of our revenue target and our corporate goals. Total bonus is determined by adding up the sum of the weighted averages multiplied by the executive’s target bonus. To reward exceptional performance in certain circumstances, the compensation committee may determine that a supplemental bonus in excess of the target bonus is appropriate and justified. However, individual incentive payments will not be an entitlement. We may terminate the Bonus Plan at any time, and may alter the terms and conditions under which the bonus awards are set, calculated or paid. The following sets forth the anticipated target bonus amounts for 2010:

	Executive Officer
	
	Bonus %
	
	Amount at Target

	Jon Faiz Kayyem, Ph.D.
	75%
	$
	206,250

	Steven Kemper
	30%
	
	69,000

	John Bellano
	50%
	
	100,000

	Pankaj Singhal, Ph.D.
	30%
	
	66,000



Stock-Based Incentive Awards. In addition to our performance-based cash bonus awards, we provide long-term stock-based incentive awards to our executive officers. These stock-based incentive awards generally consist of options to purchase shares of our common stock. We believe that stock option awards help further our compensation objectives by encouraging our executives to remain with us through at least the vesting period for these awards and providing them with an incentive to continue to focus on our long-term financial performance and increasing stockholder value.

Our executive officers receive a stock option award in connection with their initial hire, following promotions and on an annual basis. To assist the compensation committee, we have developed guidelines for initial and annual stock option awards. The guidelines for initial grants are based on the executive’s position and the guidelines for annual grants are generally designed to replace the number of options initially granted to the executive at hiring that vest after one year, which is typically 25% of the initial grant award for the executive. With respect to new hires, we also considered the executive’s background and historical compensation when determining the number of options to grant to the executive. The actual number of options for an executive may be higher or lower than these guidelines, based on their individual performance or extraordinary achievements. See “2010 Equity Incentive Award Plan” below for additional information.

Stock and Option Grant Practices. Our compensation committee adopted a policy by which all stock and option awards to new and current employees, including our executive officers, are granted at pre-determined meeting dates of the compensation committee. Our compensation committee grants the equity awards in accordance with the dates fixed by this policy whether or not we are aware of any material non-public information (whether positive or negative) at the time of grant. Because the equity awards typically do not vest or have any realizable value for at least 12 months, we do not believe it is important whether we are aware of any material non-public information on the date of grant. The amount of realizable value related to such awards will be determined by our stock price on the date the awards vest and therefore will be determined by our financial performance in the time prior to vesting. Whether the stock price moves up or down shortly after the grant date is largely irrelevant for purposes of the equity awards.

In connection with the Reorganization and this offering, each holder of an option to purchase ordinary shares of Osmetech will hold options issued pursuant to the 2010 Plan to purchase GenMark common stock. The new GenMark options will be exercisable for that number of shares of common stock and at an exercise price per share that reflects the exchange ratio in the Reorganization. All vesting will remain unchanged.

The exercise price of any option grant is determined by reference to the fair market value of such shares, which the 2010 Plan defines as the daily volume-weighted average price of our common stock on the
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NASDAQ Global Market on the date of grant. Prior to completing our initial public offering, the exercise price for a share option of Osmetech was determined by converting the current quoted price on the London Stock Exchange’s AIM system, into U.S. dollars based on that day’s exchange rate. However, because options granted both before and after the completion of our initial public offering have been granted at fair market value, such options only have cash value to the holder to the extent that the stock price of our common stock increases during the term of the option. Our option grants generally vest 25% one year from the date of the grant, with the remaining 75% of the options vesting in equal monthly installments over the subsequent thirty-six month period.

Other Benefits

In order to attract, retain and pay market levels of compensation, we provide our executives with the following benefits:

· Health Insurance. We provide each of our executives and their spouses and children the same health, dental and vision insurance coverage we make available to our other eligible employees.

· Life and Disability Insurance. We provide each of our executives with the same disability and life insurance as we make available to our other eligible employees.

· Pension Benefits. We do not provide pension arrangements or post-retirement health coverage for our executives or employees. Our executives and other eligible employees are eligible to participate in our 401(k) defined contribution plan. We do not currently make matching contributions to participants in the 401(k) plan, however we have previously made matching contributions, and we may opt to do so again in the future.

· Nonqualified Deferred Compensation. We do not provide any nonqualified defined contribution or other deferred compensation plans to any of our employees.

· Perquisites. We limit the perquisites that we make available to our executive officers. Our executives are entitled to relocation expenses on their initial hire and other benefits with de minimis value that are not otherwise available to all of our employees.

Employment Agreements

Jon Faiz Kayyem, Ph.D.

We entered into an employment agreement, effective January 1, 2010, with Dr. Kayyem, pursuant to which he has agreed to serve as our Chief Executive Officer. Dr. Kayyem’s agreement provides for, among other things: (i) an annual base salary of $275,000, subject to annual review, (ii) eligibility to participate in the Bonus Plan of up to 75% variable pay based on his current base salary, and (iii) an initial award of 248,568 options to purchase shares of our common stock.

Steven Kemper

We entered into an employment agreement, effective November 30, 2009, with Mr. Kemper, pursuant to which Mr. Kemper has agreed to serve as our Senior Vice President of Finance. Mr. Kemper’s agreement provides for, among other things: (i) an annual base salary of $230,000, subject to annual review,
(ii) eligibility to participate in the Bonus Plan of up to 30% variable pay based on his current base salary, and (iii) an initial award of 85,224 options to purchase shares of our common stock. In addition, in the event of a change of control transaction, all of Mr. Kemper’s then unvested option shares will automatically accelerate and vest in full. The employment agreement also provides that if Mr. Kemper’s employment is terminated by us without cause or by Mr. Kemper for good reason, we will pay Mr. Kemper severance equal to: (i) six months of his base salary, or in the event his employment agreement is terminated in connection with a change of control transaction, 12 months base salary,
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(ii) any earned, but not yet paid, bonus amounts, (iii) continuation in our medical and dental insurance plans for six months, or in the event his employment agreement is terminated in connection with a change of control transaction, continuation in such plans for 12 months, (iv) accrued and unpaid vacation, and
(v) unreimbursed expenses.

Pankaj Singhal, Ph.D.

We entered into an employment agreement, effective January 1, 2010, with Dr. Singhal, pursuant to which Dr. Singhal has agreed to serve as our Senior Vice President of Product Development and Manufacturing. Dr. Singhal’s agreement provides for, among other things: (i) an annual base salary of $220,000, subject to annual review, (ii) eligibility to participate in the Bonus Plan of up to 30% variable pay based on his current base salary, and (iii) an initial award of 85,224 options to purchase shares of our common stock.

John Bellano

We entered into an employment agreement, effective March 1, 2010, with Mr. Bellano, pursuant to which Mr. Bellano has agreed to serve as our Senior Vice President of Commercial Operations. Mr. Bellano’s agreement provides for, among other things: (i) an annual base salary of $200,000, subject to annual review,
(ii) eligibility to participate in the Bonus Plan of up to 50% variable pay based on his current base salary, (iii) a guaranteed aggregate bonus of $25,000 in the first two quarters of 2010, (iv) an initial award of 85,224 options to purchase shares of our common stock, and (v) reimbursement of relocation costs in the amount of $130,000.

Separation Agreements

James White

We entered into a compromise agreement, effective August 10, 2009, with Mr. White, pursuant to which Mr. White resigned as Osmetech’s Chief Executive Officer effective as of August 7, 2009. Pursuant to the terms of the agreement, we paid Mr. White, among other things: (i) severance payments in the amount of $481,601, and (ii) a pension payment in the amount of $39,132. In addition, we agreed to continue payment of Mr. White’s (i) COBRA premiums until August 7, 2010, and (ii) long term and short term disability and group life insurance until August 7, 2010.

David Sandilands

We entered into a compromise agreement, effective March 19, 2010, with Mr. Sandilands, pursuant to which Mr. Sandilands resigned as Osmetech’s Chief Financial Officer. Pursuant to the terms of the agreement, we paid Mr. Sandilands, among other things, (i) accrued salary and benefits though his date of resignation, (ii) accrued vacation, (iii) accrued but unpaid bonus, (iv) a termination payment in the amount of $236,835, and (v) a pension payment in the amount of $32,507. In addition, we have amended his grant of options made on December 23, 2009 to purchase 71,020 shares of our common stock such that they vest in full upon the listing of our common stock on The NASDAQ Global Market and remain exercisable for a period of 12 months following his termination, subject to his continuing assistance during the period prior to our initial listing on NASDAQ.

2010 Equity Incentive Award Plan

GenMark Diagnostics, Inc. has adopted the 2010 Plan. We reserved 2,000,000 shares of common stock under our 2010 Plan, including the 993,215 shares underlying the outstanding options after giving effect to the adjustment to the outstanding options immediately following the Reorganization and this offering. The 2010 Plan also contains an “evergreen provision” that allows for an annual increase in the number of shares available for issuance under the 2010 Plan commencing on the first January 1 after the
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completion of this offering and on each January 1 thereafter during the ten-year term of the 2010 Plan. The annual increase in the number of shares shall be equal to the least of:

· 3% of our outstanding common stock on the applicable January 1; and

· a lesser number of shares as determined by our board of directors.

The material terms of the 2010 Plan are summarized below.

Administration

The compensation committee of our board of directors will administer the 2010 Plan. Following the completion of this offering, to administer the 2010 Plan, our compensation committee must consist solely of at least two members of our board of directors, each of whom is a “non-employee director” for purposes of Rule 16b-3 under the Securities Exchange Act of 1934, as amended, or the Exchange Act, and, with respect to awards that are intended to constitute performance-based compensation under Section 162(m) of the Internal Revenue Code of 1986, as amended, an “outside director” for purposes of Section 162(m). Subject to the terms and conditions of the 2010 Plan, our compensation committee will have the authority to select the persons to whom awards are to be made, to determine the type or types of awards to be granted to each person, the number of awards to grant, the number of shares to be subject to such awards, and the terms and conditions of such awards, and to make all other determinations and decisions and to take all other actions necessary or advisable for the administration of the 2010 Plan. Our compensation committee will also be authorized to establish, adopt, amend or revise rules relating to administration of the 2010 Plan. Our board of directors may at any time revest in itself the authority to administer the 2010 Plan.

Eligibility

Options, stock appreciation rights, or SARs, restricted stock and other awards under the 2010 Plan may be granted to individuals who are then our officers or employees or are the officers or employees of any of our subsidiaries. Such awards may also be granted to our non-employee directors and consultants but only employees may be granted incentive stock options, or ISOs.

Awards

The 2010 Plan will provide that our compensation committee may grant or issue stock options, SARs, restricted stock, restricted stock units, dividend equivalents, performance share awards, performance stock units, stock payments, deferred stock, performance bonus awards, performance-based awards, and other stock-based awards, or any combination thereof. Our compensation committee will consider each award grant subjectively, considering factors such as the individual performance of the recipient and the anticipated contribution of the recipient to the attainment of our long-term goals. Each award will be set forth in a separate agreement with the person receiving the award and will indicate the type, terms and conditions of the award.

· Nonqualified stock options, or NQSOs, will provide for the right to purchase shares of our common stock at a specified price which may not be less than the par value of a share of common stock on the date of grant, and usually will become exercisable (at the discretion of our compensation committee) in one or more installments after the grant date, subject to the participant’s continued employment or service with us and/or subject to the satisfaction of performance targets established by our compensation committee. NQSOs may be granted for any term specified by our compensation committee.

· Incentive stock options, or ISOs, will be designed to comply with the provisions of the Internal Revenue Code and will be subject to specified restrictions contained in the Internal Revenue Code. Among such restrictions, ISOs must have an exercise price of not less than
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the fair market value of a share of common stock on the date of grant, may only be granted to employees, must expire within a specified period of time following the optionee’s termination of employment, and must be exercised within the ten years after the date of grant. In the case of an ISO granted to an individual who owns (or is deemed to own) more than 10% of the total combined voting power of all classes of our capital stock, the 2010 Plan provides that the exercise price must be at least 110% of the fair market value of a share of common stock on the date of grant and the ISO must expire upon the fifth anniversary of the date of its grant.

· Restricted stock may be granted to participants and made subject to such restrictions as may be determined by our compensation committee. Typically, restricted stock may be forfeited for no consideration if the conditions or restrictions are not met, and they may not be sold or otherwise transferred to third parties until restrictions are removed or expire. Recipients of restricted stock, unlike recipients of options, may have voting rights and may receive dividends, if any, prior to the time when the restrictions lapse.

· Restricted stock units may be awarded to participants, typically without payment of consideration or for a nominal purchase price, but subject to vesting conditions including continued employment or on performance criteria established by our compensation committee. Like restricted stock, restricted stock units may not be sold or otherwise transferred or hypothecated until vesting conditions are removed or expire. Unlike restricted stock, stock underlying restricted stock units will not be issued until the restricted stock units have vested, and recipients of restricted stock units generally will have no voting or dividend rights prior to the time when vesting conditions are satisfied.

· SARs granted under the 2010 Plan typically will provide for payments to the holder based upon increases in the price of our common stock over the exercise price of the SAR. Our compensation committee may elect to pay SARs in cash or in common stock or in a combination of both.
· Dividend equivalents represent the value of the dividends, if any, per share paid by us, calculated with reference to the number of shares covered by the stock options, SARs or other awards held by the participant.

· Performance bonus awards may be granted by our compensation committee on an individual or group basis. Generally, these awards will be based upon the attainment of specific performance goals that are established by our compensation committee and relate to one or more performance criteria on a specified date or dates determined by our compensation committee. Any such cash bonus paid to a “covered employee” within the meaning of Section 162(m) of the Internal Revenue Code may be, but need not be, qualified performance-based compensation as described below and will be paid in cash.

· Stock payments may be authorized by our compensation committee in the form of common stock or an option or other right to purchase common stock as part of a deferred compensation arrangement, made in lieu of all or any part of compensation, including bonuses, that would otherwise be payable to employees, consultants or members of our board of directors.

Qualified Performance-Based Compensation

Our compensation committee may grant awards to employees who are or may be “covered employees,” as defined in Section 162(m) of the Internal Revenue Code, that are intended to be “qualified performance-based compensation” within the meaning of Section 162(m) of the Internal Revenue Code in order to preserve the deductibility of these awards for federal income tax purposes. Participants are only entitled to receive payment for “qualified performance-based compensation” for any given performance period to the extent that pre-established performance goals set by the plan administrator for
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the period are satisfied. These pre-established performance goals must be based on one or more of the following performance criteria: revenue; expenses; operating income; gross margin; operating margin; earnings before any one or more of: stock-based compensation expense, interest, taxes, depreciation and amortization; pre-tax profit; net operating income; net income; economic value added; free cash flow; operating cash flow; balance of cash, cash equivalents and marketable securities; stock price; earnings per share; return on stockholder equity; return on capital; return on assets; return on investment; total stockholder return; employee satisfaction; employee retention; market share; customer satisfaction; product development; research and development expenses; completion of an identified special project; and completion of a joint venture or other corporate transaction. These performance criteria may be measured in absolute terms or as compared to performance in an earlier period or as compared to any incremental increase or as compared to results of a peer group. With regard to a particular performance period, our compensation committee will have the discretion to select the length of the performance period, the type of performance-based awards to be granted, and the goals that will be used to measure the performance for the period. In determining the actual size of an individual performance-based award for a performance period, the plan administrator may reduce or eliminate (but not increase) the award. Generally, a participant will have to be employed by us throughout the performance period to be eligible for a performance-based award for any period.

Corporate Transactions

In the event of a change in control, as defined in the 2010 Plan, the compensation committee may provide for the following: accelerated vesting, assumption, continuation, substitution or the cash-out of awards.

Amendment and Termination of the 2010 Plan

Our board of directors or our compensation committee may terminate, amend or modify the 2010 Plan. However, stockholder approval of any amendment to the 2010 Plan will be obtained to the extent necessary and desirable to comply with any applicable law, regulation or stock exchange rule, or for any amendment to the 2010 Plan that increases the number of shares available under the 2010 Plan. If not terminated earlier by our compensation committee or our board of directors, the 2010 Plan will terminate on the tenth anniversary of the date of its initial approval by our board of directors.

Limitation of Directors’ and Officers’ Liability and Indemnification

The Delaware General Corporation Law authorizes corporations to limit or eliminate, subject to specified conditions, the personal liability of directors to corporations and their stockholders for monetary damages for breach of their fiduciary duties. Our certificate of incorporation limits the liability of our directors to the fullest extent permitted by Delaware law.

We have obtained director and officer liability insurance to cover liabilities our directors and officers may incur in connection with their services to us. Our certificate of incorporation and bylaws also provide that we will indemnify and advance expenses to any of our directors and officers who, by reason of the fact that he or she is one of our officers or directors, is involved in a legal proceeding of any nature. We will repay certain expenses incurred by a director or officer in connection with any civil, criminal, administrative or investigative action or proceeding, including actions by us or in our name. Such indemnifiable expenses include, to the maximum extent permitted by law, attorney’s fees, judgments, fines, settlement amounts and other expenses reasonably incurred in connection with legal proceedings. A director or officer will not receive indemnification if he or she is found not to have acted in good faith and in a manner he or she reasonably believed to be in, or not opposed to, our best interest.

We intend to enter into agreements to indemnify our directors and officers. These agreements provide that we will, among other things, indemnify and advance expenses to our directors and officers for

89

[image: ]Table of Contents

certain expenses, including attorneys’ fees, judgments, fines and settlement amounts incurred by any such person in any action or proceeding, including any action by us arising out of such person’s services as our director or officer, or any other company or enterprise to which the person provides services at our request. We believe that these provisions and agreements are necessary to attract and retain qualified persons as directors and officers.

Such limitation of liability and indemnification does not affect the availability of equitable remedies. In addition, we have been advised that in the opinion of the Securities and Exchange Commission, indemnification for liabilities arising under the Securities Act is against public policy as expressed in the Securities Act and is therefore unenforceable.

There is no pending litigation or proceeding involving any of our directors, officers, employees or agents in which indemnification will be required or permitted.

We are not aware of any threatened litigation or proceeding that may result in a claim for such indemnification.

Summary Compensation Table

The following table presents compensation information for 2009 provided by Osmetech to our former principal executive officer, our principal executive officer, our former principal financial officer and our three other most highly compensated persons serving as executive officers of Osmetech as of December 31, 2009. We refer to these executive officers as our “named executive officers.”

	
	
	
	
	
	
	Salary(1)
	
	
	Option
	
	All Other
	
	
	

	Name & Principal Position
	
	Year
	
	
	Awards(2)
	Compensation(3)
	Total
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	James White,
	
	2009
	$ 131,054
	$
	—
	$
	520,733
	$  651,787
	
	

	
	Former Chief Executive Officer(4)
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Jon Faiz Kayyem, Ph.D.,
	2009
	69,231
	
	
	936,547
	
	—
	1,005,778
	
	

	
	Chief Executive Officer(5)
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	David Sandilands,
	2009
	216,712
	
	
	165,749
	
	53,409
	435,870
	
	

	
	Chief Financial Officer(6)
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Steven Kemper,
	2009
	13,269
	
	
	321,102
	
	—
	334,371
	
	

	
	Senior Vice President, Finance(7)
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Pankaj Singhal, Ph.D.,
	2009
	220,000
	
	
	321,102
	
	6,600
	547,702
	
	

	
	Senior Vice President Product Development and Manufacturing(8)
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	John Bellano,
	2009
	7,692
	
	
	321,102
	
	—
	328,794
	
	

	
	Senior Vice President, Commercial Operations(9)
	
	
	
	
	
	
	
	
	
	
	
	
	
	



(1)Mr. Sandilands’ and Mr. White’s salaries and all other compensation are denominated in British pounds and were converted to U.S. dollars at the rate of 1.558 U.S. dollars to one British pound, which was an average of the month-end exchange rates for 2009.
[image: ]
(2)Figures reflected are based on the grant date fair value of all awards made during the year calculated using the assumptions described in note 4 to Osmetech’s financial statements included elsewhere in this prospectus, disregarding estimated forfeitures. The stock option awards are denominated in British pounds and were converted to U.S. dollars at the rate of 1.6167 U.S. dollars to one British pound, which was the exchange rate on December 31, 2009.
(3)Mr. White’s all other compensation consists of $473,351 severance, $8,250 healthcare benefits and $39,132 of pension costs. Mr. Sandilands’ all other compensation consists of $32,507 of pension costs, $11,685 car allowance and a $9,217 payment in lieu of healthcare benefits.
(4)Mr. White resigned as Chief Executive Officer of Osmetech in August 2009.
(5)Dr. Kayyem was appointed Chief Executive Officer of Osmetech in August 2009 and President and Chief Executive Officer of GenMark in March 2010.
(6)Mr. Sandilands resigned as Chief Financial Officer of Osmetech in March 2010.
(7)Mr. Kemper was appointed Senior Vice President, Finance of Osmetech in November 2009 and Chief Financial Officer of GenMark in March 2010.
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(8)Dr. Singhal was appointed Senior Vice President, Product Development and Manufacturing of GenMark in March 2010. Dr. Singhal served as Chief Operating Officer of Osmetech during all of 2009.
Dr. Singhal’s all other compensation consists of matching 401(k) contributions by Osmetech.
(9)Mr. Bellano was appointed Senior Vice President, Commercial Operations of Osmetech in December 2009 and Senior Vice President, Commercial Operations of GenMark in March 2010.

Grants of Plan-Based Awards in 2009

The following table sets forth information regarding grants of awards made to our named executive officers during the fiscal year ended December 31, 2009.

	
	
	
	
	
	All Other
	
	
	
	
	
	

	
	
	
	
	
	Option
	
	
	
	Grant Date
	

	
	
	
	
	
	Awards:
	
	
	
	Fair Value of
	

	
	
	
	
	
	Number of
	
	
	
	Stock Option
	

	
	
	
	
	
	Securities
	
	Exercise or Base
	Awards/
	

	
	
	
	
	
	Underlying
	
	Price of Option
	Incremental
	

	Name
	Grant Date
	Options
	
	Awards ($/Share)
	Fair Value($)(7)
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	James White,
	—
	—
	
	—
	—
	
	

	
	Former Chief Executive Officer(1)
	
	
	
	
	
	
	
	
	

	
	Jon Faiz Kayyem, Ph.D.,
	12/23/2009
	248,568
	7.25
	936,547
	
	

	
	Chief Executive Officer( 2)
	
	
	
	
	
	
	
	
	

	
	David Sandilands,
	12/23/2009
	71,020
	7.25
	165,749
	
	

	
	Chief Financial Officer( 3)
	
	
	
	
	
	
	
	
	

	
	Steven Kemper,
	12/23/2009
	85,224
	7.25
	321,102
	
	

	
	Senior Vice President, Finance( 4)
	
	
	
	
	
	
	
	
	

	
	Pankaj Singhal, Ph.D.,
	12/23/2009
	85,224
	7.25
	321,102
	
	

	
	Senior Vice President Product Development and Manufacturing( 5)
	
	
	
	
	
	
	
	
	

	
	John Bellano,
	12/23/2009
	85,224
	7.25
	321,102
	
	

	
	Senior Vice President, Commercial Operations( 6)
	
	
	
	
	
	
	
	
	



(1)Mr. White resigned as Chief Executive Officer of Osmetech in August 2009.
[image: ]
(2)Dr. Kayyem was appointed Chief Executive Officer of Osmetech in August 2009 and President and Chief Executive Officer of GenMark in March 2010.
(3)Mr. Sandilands resigned as Chief Financial Officer of Osmetech in March 2010.
(4)Mr. Kemper was appointed Senior Vice President, Finance of Osmetech in November 2009 and Chief Financial Officer of GenMark in March 2010.
(5)Dr. Singhal was appointed Senior Vice President, Product Development and Manufacturing of GenMark in March 2010. Dr. Singhal served as Chief Operating Officer of Osmetech during all of 2009.
(6)Mr. Bellano was appointed Senior Vice President, Commercial Operations of Osmetech in December 2009 and Senior Vice President, Commercial Operations of GenMark in March 2010.

(7)Stock option awards were granted at 4.485 British pounds ($7.25) which were converted to U.S. dollars using an exchange rate of 1.6167 U.S. dollars to one British pound, which was the exchange rate on December 31, 2009.
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Outstanding Option Awards at Year End

The following table sets forth information regarding outstanding option awards held by our named executive officers at December 31, 2009.

	
	
	
	Number of
	Number of
	
	
	
	
	

	
	
	
	Securities
	Securities
	
	
	
	
	

	
	
	
	Underlying
	Underlying
	Option
	
	
	

	
	
	
	Unexercised
	Unexercised
	Exercise
	Option
	

	
	
	
	Options
	Options
	Price
	Expiration
	

	Name
	Exercisable
	Unexercisable
	($/Share)
	Date
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	James White,
	9,002
	—
	0.37 (7)
	12/31/10
	
	

	
	Former Chief Executive Officer(1)
	2,148
	—
	0.37(7)
	1/10/10
	
	

	
	Jon Faiz Kayyem, Ph.D.,
	—
	248,568
	7.25(8)
	12/23/19
	
	

	
	Chief Executive Officer(2) (9)
	
	
	
	
	
	
	
	
	

	
	David Sandilands,
	6,072
	
	
	0.37 (7)
	3/19/11
	
	

	
	Chief Financial Officer(3)
	
	
	71,020
	7.25(8)
	3/19/11
	
	

	
	Steven Kemper,
	—
	85,224
	7.25(8)
	12/23/19
	
	

	
	Senior Vice President, Finance(4) (9)
	
	
	
	
	
	
	
	
	

	
	Pankaj Singhal, Ph.D.,
	—
	85,224
	7.25(8)
	12/23/19
	
	

	
	Senior Vice President Product Development and Manufacturing(5) (9)
	
	
	
	
	
	
	
	
	

	
	John Bellano,
	—
	85,224
	7.25(8)
	12/23/19
	
	

	
	Senior Vice President, Commercial Operations(6) (9)
	
	
	
	
	
	
	
	
	



(1)Mr. White resigned as Chief Executive Officer of Osmetech in August 2009.
[image: ]
(2)Dr. Kayyem was appointed Chief Executive Officer of Osmetech in August 2009 and President and Chief Executive Officer of GenMark in March 2010.
(3)Mr. Sandilands resigned as Chief Financial Officer of Osmetech in March 2010. Mr. Sandilands’ options vest in full upon the listing of our common stock on The NASDAQ Global Market and remain exercisable for a period of 12 months following his termination.
(4)Mr. Kemper was appointed Senior Vice President, Finance of Osmetech in November 2009 and Chief Financial Officer of GenMark in March 2010.
(5)Dr. Singhal was appointed Senior Vice President, Product Development and Manufacturing of GenMark in March 2010. Dr. Singhal served as Chief Operating Officer of Osmetech during all of 2009.
(6)Mr. Bellano was appointed Senior Vice President, Commercial Operations of Osmetech in December 2009 and Senior Vice President, Commercial Operations of GenMark in March 2010.
(7)Stock option awards were granted at 0.23 British pounds ($0.37) and converted to U.S. dollars at the rate of 1.6167 U.S. dollars to one British pound.
(8)Stock option awards were granted at 4.485 British pounds ($7.25) and converted to U.S. dollars at the rate of 1.6167 U.S. dollars to one British pound.

(9)Options for each executive vest 25% one year from the date of the grant with the remaining options vesting in equal monthly installments over the subsequent thirty-six month period. Vesting of all stock option awards accelerates in full upon a change of control transaction.

Option Exercises and Stock Vested

None of our named executive officers exercised options during the fiscal year ended December 31, 2009 and we have never granted any restricted stock awards.
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Potential Payments upon Termination or Change in Control

The table below describes the potential payments or benefits to our named executive officers upon a change of control and upon termination of employment without cause, as if each executive’s employment terminated as of December 31, 2009, pursuant to the agreements described above in the section entitled “Executive Compensation – Employment Agreements” and “Executive Compensation – Separation Agreements.”

	
	
	
	
	
	
	
	
	
	
	
	Stock
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	Option
	
	
	
	
	
	
	

	Name
	Base Salary
	Pension
	
	Health
	Vesting(7)
	
	Other
	
	
	Total
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	James White,
	$
	—
	$   39,132
	$   19,765
	$
	—
	$   481,601
	$
	540,598
	
	

	
	Former Chief Executive Officer(1)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Jon Faiz Kayyem, Ph.D.,
	
	—
	—
	
	—
	
	—
	
	—
	
	
	—
	
	

	
	Chief Executive Officer(2)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	David Sandilands,
	
	237,614
	32,507
	
	—
	
	—
	93,614
	
	
	363,735
	
	

	
	Chief Financial Officer(3)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Steven Kemper,
	
	230,000
	—
	15,600
	
	—
	
	—
	
	
	245,600
	
	

	
	Senior Vice President, Finance(4)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Pankaj Singhal, Ph.D.,
	
	—
	—
	
	—
	
	—
	
	—
	
	
	—
	
	

	
	Senior Vice President Product Development and
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Manufacturing(5)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	John Bellano,
	
	—
	—
	
	—
	
	—
	
	—
	
	
	—
	
	

	
	Senior Vice President, Commercial Operations(6)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



(1)Reflects payments made by us pursuant to the separation agreement entered into with Mr. White in August 2009, including $481,601 of severance payments. Mr. White resigned as Chief Executive Officer of Osmetech in August 2009.
[image: ]
(2)Dr. Kayyem was appointed Chief Executive Officer of Osmetech in August 2009 and President and Chief Executive Officer of GenMark in March 2010.

(3)Mr. Sandilands resigned as Chief Financial Officer of Osmetech in March 2010 and entered into a separation agreement with us. For base salary, Mr. Sandilands is due 152,516 British pounds and for pension costs he is due 20,865 British pounds. Both were converted at an exchange rate of 1.558 U.S. dollars to one British pound, which was an average of the 12 month-end exchange rates for 2009. Other represents the Black-Scholes value of the extension of the expiration date of his option grant pursuant to his separation agreement which allows for vesting of his options for up to one year following his termination, and holiday and bonus payments.

(4)Mr. Kemper was appointed Senior Vice President, Finance of Osmetech in November 2009 and Chief Financial Officer of GenMark in March 2010. Mr. Kemper is due $230,000 of base salary and $15,600 of health benefits upon a termination in connection with a change in control transaction and $115,000 of base salary and $7,800 of health benefits upon a termination by us without cause or upon a termination by Mr. Kemper for good reason.
(5)Dr. Singhal was appointed Senior Vice President, Product Development and Manufacturing of GenMark in March 2010. Dr. Singhal served as Chief Operating Officer of Osmetech during all of 2009.
(6)Mr. Bellano was appointed Senior Vice President, Commercial Operations of Osmetech in December 2009 and Senior Vice President, Commercial Operations of GenMark in March 2010.

(7)Estimated by multiplying the number of options that vest upon change in control by the difference in fair market value on December 31, 2009 (4.31 British pounds) and the exercise price. Because the fair market value was not higher than the exercise price of all unvested options held, the amount is estimated at zero for each.
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Non-Employee Director Compensation Table

During 2009, certain non-employee-directors of Osmetech received compensation as described below:

	
	
	
	
	Fees Earned
	
	
	
	
	
	
	

	Name(1)
	
	
	or Paid in
	
	
	Option
	
	
	
	

	
	
	
	Cash
	
	
	Awards(2)
	
	
	Total
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Christopher Gleeson(3)
	$
	12,500
	$
	1,126,641
	$
	1,139,141
	

	
	Daryl J. Faulkner(4)
	
	
	15,000
	
	
	122,828
	
	
	137,828
	



(1)Mr. O’Boyle was appointed to the board of directors of GenMark in March 2010 and did not previously serve on the board of directors of Osmetech.
[image: ]
(2)Reflects the grant date fair value of all awards made during the year calculated using the assumptions described in note 4 to Osmetech’s financial statements included elsewhere in this prospectus, disregarding estimated forfeitures.

(3)Mr. Gleeson was appointed to the board of directors of Osmetech in July 2009. Option awards represent warrants to purchase 220,792 shares of our common stock and options to purchase 54,979 shares of our common stock. As of December 31, 2009, Mr. Gleeson held warrants to purchase 220,792 shares of our common stock and options to purchase 54,979 shares of our common stock.
(4)As of December 31, 2009, Mr. Faulkner held options to purchase 30,864 shares of our common stock.

In 2009, the board of directors adopted our independent director compensation policy, pursuant to which independent directors will be compensated for their services on our board of directors. Pursuant to the policy:

· each independent director will receive an annual fee of $60,000 payable for the director’s service during the year;

· the Chairman of the audit committee will receive an additional annual fee of $15,000 for the Chairman’s service during the year; and

· the Chairman of the Board will receive an additional annual fee of $40,000 for the Chairman’s service during the year.

Seventy-five percent of each of the fees payable pursuant to the independent director compensation policy will be payable at the date of the annual stockholders’ meeting of each year of service in options to purchase our shares of common stock at an exercise price per share determined at the fair market value on the date of grant, and 25% of the fees will be payable in cash quarterly within thirty days of the beginning of each quarter. Any options granted pursuant to the independent director compensation policy will vest over four years, with 25% of options vesting one year from the date of the grant, and 75% of options vesting in equal monthly installments over the subsequent 36-month period. Each director is also entitled to be reimbursed for reasonable travel and other expenses incurred in connection with attending meetings of the board of directors and any committee on which he or she serves.

In addition, we granted additional option awards to our directors in 2009.
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PRINCIPAL STOCKHOLDERS

The following table presents information about the beneficial ownership of our common stock as of March 31, 2010, giving effect to the Reorganization and as adjusted to reflect the shares offered by this prospectus, by:

· each existing stockholder we know to beneficially own 5% or more of our common stock, which we call our principal stockholders;

· each of our directors;

· each of our executive officers; and

· all of our current directors and executive officers as a group.

Beneficial ownership is determined in accordance with the rules of the Securities and Exchange Commission and includes voting or investment power with respect to the securities. Shares of common stock that may be acquired by an individual or group within 60 days following March 31, 2010, pursuant to the exercise of options or warrants, are deemed to be outstanding for the purpose of computing the percentage ownership of such individual or group, but are not deemed to be outstanding for the purpose of computing the percentage ownership of any other person shown in the table.

Except as indicated in footnotes to this table, we believe that the stockholders named in this table have sole voting and investment power with respect to all shares of common stock shown to be beneficially owned by them, based on information provided to us by such stockholders.
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	Name of Beneficial Owner
	Offering(1)
	
	Offering(1)
	Offering(1)
	

	
	
	
	
	
	
	
	
	
	
	

	
	Principal Stockholders(2)
	
	
	
	
	
	

	
	Gartmore Investment Limited, et. al.(3)
	1,324,266
	18.6%
	
	

	
	Efficacy Capital, Ltd.(4)
	877,897
	12.3%
	
	

	
	FMR, LLC(5)
	639,709
	9.0%
	
	

	
	Schroders plc(6)
	621,630
	8.7%
	
	

	
	Ronin Capital L.L.C.(7)
	525,933
	7.4%
	
	

	
	
	
	
	
	
	
	
	
	

	
	Directors and Executive Officers
	
	
	
	
	
	

	
	Jon Faiz Kayyem, Ph.D.(8)
	505,893
	7.1%
	
	

	
	Christopher Gleeson(9)
	494,389
	7.0%
	
	

	
	Pankaj Singhal, Ph.D.(10)
	28,408
	*
	
	

	
	Daryl J. Faulkner(11)
	14,144
	*
	
	

	
	Kevin O’Boyle
	—
	*
	
	

	
	Steven Kemper
	—
	*
	
	

	
	John Bellano
	—
	*
	
	

	
	All directors and senior management as a group (7 persons)
	1,042,834
	14.7%
	
	

	
	
	
	
	
	
	
	
	
	

	*
	Indicates beneficial ownership of less than one percent of our shares of common stock.
	
	
	
	
	
	

	(1)
	Number of shares owned as shown both in this table and the accompanying footnotes and percentage ownership before and after the offering is based on 7,110,929 shares of common stock outstanding on
	

	
	
	
	



	(2)
	March 31, 2010 after giving effect to the Reorganization.
	

	
	Ownership of shares held by FMR, LLC, Gartmore Investment Limited and Schroders plc is based upon ownership amounts reported to Osmetech by these principal stockholders on December 23, 2009.
	

	
	
	

	
	Ownership of shares held by Efficacy Capital, Ltd. is based upon ownership amounts reported to Osmetech by Efficacy Capital on January 19, 2010. Ownership of shares of held by Ronin Capital L.L.C. is
	

	(3)
	based upon ownership amounts reported to Osmetech by Ronin Capital on March 17, 2010.
	

	
	The address of Gartmore Investment Limited is Gartmore House, 8 Fenchurch Place, London, EC3M 4PB, UK. 539,275 of the shares of common stock are held directly by Alphagen Volantis Fund
	

	
	
	

	
	Limited, 318,520 of the shares of common stock are held
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directly by Gartmore Fund Managers Limited A/c Gartmore UK & Irish Smaller Companies, 357,899 of the shares of common stock are held directly by Strathclyde Pension Fund and 108,572 of the shares of common stock are held directly by Gartmore Growth Opportunities Plc.

(4) The address of Efficacy Capital, Ltd. is 11622 El Camino Real, Suite 100, San Diego, CA 92130. 864,983 of the shares of common stock are held directly by Efficacy Biotech Master Fund and 12,914 of our shares of common stock are held directly by FMG Special Opportunity Fund. Mark Lappe, the general partner of Efficacy Capital, Ltd., has voting and dispositive power with respect to the shares. Mr. Lappe disclaims beneficial ownership except to the extent of his pecuniary interest therein.
(5) The address of FMR, LLC is 82 Devonshire Street V13H, Boston, MA 02109.
(6) The address of Schroders plc is 31 Gresham Street, London, EC2V 7QA, UK.
(7) The address of Ronin Capital L.L.C. is 230 South LaSalle, Suite 400, Chicago, IL 60604. 350,245 of the shares of common stock are held directly by John Stafford III, 175,122 of our shares of common stock are held directly by Ronin Trading U.K. LLP and 566 shares are held directly by Ronin Capital L.L.C. Ronin Capital L.L.C. is the Designated Member with a controlling interest in Ronin Trading U.K. LLP. John Stafford III is the President and Chief Executive Officer of Ronin Capital L.L.C. and has voting and dispositive power with respect to the shares held by Ronin Capital L.L.C. and Ronin Trading U.K. LLP. Mr. Stafford disclaims beneficial ownership except to the extent of his pecuniary interest therein.

(8) Includes 61,651 shares of common stock held by HI Charitable Remainder Uni Trust, 124,934 shares of common stock held by The Jon Faiz Kayyem and Paige N. Gates Family Trust, dated April 1, 2000, and 319,308 shares of common stock held by IFIN LP. Dr. Kayyem is trustee of the HI Charitable Remainder Uni Trust, trustee of The Jon Faiz Kayyem and Paige N. Gates Family Trust, dated April 1, 2000, and President of In-Motion LLC, the general partner of IFIN LP. Dr. Kayyem may be deemed to have beneficial ownership of the shares held by these entities.

(9) Includes warrants to purchase 220,792 shares of common stock and options to purchase 13,180 shares of common stock which are currently exercisable or exercisable within 60 days of March 31, 2010. Also includes 229,232 shares held by the Gleeson Family Trust. Mr. Gleeson is the trustee of the Gleeson Family Trust and may be deemed to have beneficial ownership of these shares.
(10) Includes options to purchase 28,408 shares which are currently exercisable or exercisable within 60 days of March 31, 2010.
(11) Includes options to purchase 14,144 shares of common stock which are currently exercisable or exercisable within 60 days of March 31, 2010.

96

[image: ]Table of Contents

RELATED PARTY TRANSACTIONS

Since January 1, 2007, there have been no transactions, or currently proposed transactions, in which we were or are to be a participant involving an amount exceeding $120,000, and in which any related person had or will have a direct or indirect material interest, except as described below.

Issuances of Ordinary Shares by Osmetech

In 2008, Osmetech completed two private financing transactions, in which it issued 1,050,813 ordinary shares at $3.36 per share for net proceeds of approximately $3.4 million on December 5, 2008 and 1,942,624 ordinary shares at $3.36 per share for net proceeds of approximately $6.3 million on December 21, 2008. Efficacy Capital Limited purchased 396,533 ordinary shares in the December 5, 2008 financing and 733,066 ordinary shares in the December 21, 2008 financing. Dr. Kayyem, our Chief Executive Officer and one of our directors, served as a managing partner of Efficacy Capital Limited at the time of these financings.

In 2009, Osmetech completed two private financing transactions, in which it issued 1,139,285 ordinary shares at $7.59 per share for net proceeds of approximately $8.5 million on June 25, 2009 and 2,086,090 ordinary shares at $7.82 per share for net proceeds of approximately $15.7 million on December 21, 2009. The securities purchased by investors in these financings included the following:

· Mr. Gleeson, one of our directors, purchased 132,475 ordinary shares in the June 25, 2009 financing and 127,942 ordinary shares in the December 21, 2009 financing.

· Efficacy Capital Limited purchased 33,119 ordinary shares in the June 25, 2009 financing and 31,985 ordinary shares in the December 21, 2009 financing. Dr. Kayyem, our Chief Executive Officer and one of our directors, served as a managing partner of Efficacy Capital Limited at the time of these financings.

Indemnification Agreements

We intend to enter into indemnification agreements with our directors and executive officers for the indemnification of and advancement of expenses to these persons. We also intend to enter into these agreements with our future directors and executive officers. The indemnification agreements will provide, among other things, that subject to certain procedures and conditions, we will, to the fullest extent permitted by Delaware law, indemnify the directors and officers against all liabilities and expenses, actually or reasonably incurred by a director or officer in connection with the investigation, defense, settlement or appeal of a proceeding if, by reason of the indemnitee’s status as a director or officer, the indemnitee was or is a party or is threatened to be made a party to the proceeding. In addition, the indemnification agreements provide for the advancement of expenses incurred by the indemnitee, subject to certain conditions and exceptions, in connection with any proceeding covered by the indemnification agreements. The indemnification agreements also require us to maintain directors’ and officers’ liability insurance in a reasonable amount from established and reputable insurers.

Policy for Approval of Related Party Transactions

Pursuant to the written charter of our audit committee, the audit committee is responsible for reviewing and approving all transactions in which we are a participant and in which any parties related to us, including our executive officers, our directors, beneficial owners of more than 5% of our securities, immediate family members of the foregoing persons and any other persons whom our board of directors determines may be considered related parties, has or will have a direct or indirect material interest. If advanced approval is not feasible, the audit committee has the authority to ratify a related party transaction at the next audit committee meeting. For purposes of our audit committee charter, a material interest is deemed to be any consideration received by such a party in excess of $120,000 per year.
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In reviewing and approving such transactions, the audit committee shall obtain, or shall direct our management to obtain on its behalf, all information that the committee believes to be relevant and important to a review of the transaction prior to its approval. Following receipt of the necessary information, a discussion shall be held of the relevant factors if deemed to be necessary by the committee prior to approval. If a discussion is not deemed to be necessary, approval may be given by written consent of the committee. This approval authority may also be delegated to the Chairman of the audit committee in respect of any transaction in which the expected amount is less than $250,000. No related party transaction may be entered into prior to the completion of these procedures.

The audit committee or its Chairman, as the case may be, shall approve only those related party transactions that are determined to be in, or not inconsistent with, the best interests of us and our stockholders, taking into account all available facts and circumstances as the committee or the Chairman determines in good faith to be necessary. These facts and circumstances will typically include, but not be limited to, the material terms of the transaction, the nature of the related party’s interest in the transaction, the significance of the transaction to the related party and the nature of our relationship with the related party, the significance of the transaction to us, and whether the transaction would be likely to impair (or create an appearance of impairing) the judgment of a director or executive officer to act in our best interest. No member of the audit committee may participate in any review, consideration or approval of any related party transaction with respect to which the member or any of his or her immediate family members is the related party, except that such member of the audit committee will be required to provide all material information concerning the related party transaction to the audit committee.
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DESCRIPTION OF CAPITAL STOCK

The following description of the capital stock and provisions of the certificate of incorporation and bylaws of GenMark are summaries and are qualified by reference to the certificate of incorporation and the bylaws of GenMark. Copies of these documents have been filed with the Securities and Exchange Commission as exhibits to the registration statement of which this prospectus forms a part. The descriptions of the common stock and preferred stock reflect changes to GenMark’s capital structure that will occur upon the completion of the Reorganization and this offering.

Reorganization

Immediately prior to the closing of this offering, GenMark will acquire all of the outstanding ordinary shares of Osmetech by way of a Reorganization under the applicable laws of the United Kingdom. In the Reorganization, all of the issued ordinary shares of Osmetech will be cancelled in consideration of (i) the issuance of common stock of GenMark to the former shareholders of Osmetech and (ii) the issuance of new shares in Osmetech to GenMark. Following the Reorganization, Osmetech will be a wholly owned subsidiary of GenMark, and the former shareholders of Osmetech will hold shares of GenMark. The Osmetech shareholders will receive one share of GenMark common stock for every 230 ordinary shares of Osmetech, subject to any Osmetech shareholder who is due to receive fractional shares of GenMark common stock in the Reorganization becoming entitled to receive a single share of GenMark common stock in lieu of such fractional shares.

General

Pursuant to the GenMark certificate of incorporation, GenMark is authorized to issue 100,000,000 shares of common stock, $0.0001 par value per share, and 5,000,000 shares of preferred stock, $0.0001 par value per share, none of which will be designated or issued upon completion of this offering. Our board of directors may establish the rights and preferences of the preferred stock from time to time.

GenMark was formed by Osmetech in Delaware in February 2010 in order to facilitate the Reorganization and this offering. As of March 31, 2010, Osmetech held 1,000 shares of GenMark common stock, and was the sole stockholder.

As of March 31, 2010, Osmetech had 1,633,443,351 ordinary shares issued and outstanding without giving effect to the Reorganization. These shares were held by approximately 9,055 shareholders of record. Based on the number of outstanding ordinary shares of Osmetech as of March 31, 2010, and the exchange ratio set forth in the Reorganization, 7,101,928 shares of common stock of GenMark will be issued to holders of Osmetech ordinary shares.

Common Stock

GenMark will have a total of	shares of common stock outstanding immediately following the Reorganization and this offering, assuming:

· shares of common stock offered by us in this offering; and

· 7,101,928 shares of common stock outstanding after giving effect to the Reorganization and based on the number of outstanding ordinary shares of Osmetech as of March 31, 2010.

Holders of common stock are entitled to one vote for each share held of record on all matters submitted to a vote of the stockholders, and do not have cumulative voting rights. Subject to preferences that may be applicable to any outstanding shares of preferred stock, holders of common stock are entitled to receive ratably such dividends, if any, as may be declared from time to time by our board of directors out of funds legally available for dividend payments. The holders of common stock have no preferences or
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rights of conversion, exchange, pre-emption or other subscription rights. There are no redemption or sinking fund provisions applicable to the common stock. In the event of any liquidation, dissolution or winding-up of our affairs, holders of common stock will be entitled to share ratably in our assets that are remaining after payment or provision for payment of all of our debts and obligations and after liquidation payments to holders of outstanding shares of preferred stock, if any.

Preferred Stock

GenMark will have no shares of preferred stock outstanding immediately following the Reorganization and this offering. The GenMark board of directors has the authority, without further stockholder authorization, to issue from time to time up to 5,000,000 shares of preferred stock in one or more series and to fix the terms, limitations, voting rights, relative rights and preferences and variations of each series. The rights of the holders of common stock will be subject to, and may be adversely affected by, the rights of holders of any preferred stock that may be issued in the future. Although we have no present plans to issue any other shares of preferred stock, the issuance of shares of preferred stock, or the issuance of rights to purchase such shares, could decrease the amount of earnings and assets available for distribution to the holders of common stock, could adversely affect the rights and powers, including voting rights, of the common stock, and could have the effect of delaying, deterring or preventing a change of control of us or an unsolicited acquisition proposal.

Stock Options

GenMark will reserve an aggregate of 2,000,000 shares of common stock for issuance under its 2010 Plan, which is subject to increase on an annual basis pursuant to the terms of the plan. In connection with the Reorganization and this offering, GenMark will offer each holder of an option to purchase the ordinary shares of Osmetech, the opportunity to surrender their outstanding Osmetech options in consideration for options issued pursuant to the 2010 Plan to purchase GenMark common stock. The new GenMark options will be exercisable for that number of shares of common stock and at an exercise price per share that reflects the exchange ratio in the Reorganization.

As of March 31, 2010, GenMark had outstanding options to purchase an aggregate of 993,215 shares of common stock giving effect to the adjustment to the outstanding options immediately following the Reorganization and this offering. All outstanding options following the Reorganization will be governed by the terms of the 2010 Plan. Of this aggregate amount, the GenMark options would have a weighted-average exercise price of $7.77 per share, and options to purchase 37,457 shares would have been vested as of March 31, 2010.

Warrants

As of March 31, 2010, there were outstanding warrants to purchase 220,792 shares of GenMark common stock at a weighted-average exercise price of $8.92 per share giving effect to the adjustment to the outstanding warrants immediately following the Reorganization.

Anti-Takeover Provisions of Delaware Law, Our Certificate of Incorporation and Our Bylaws

Provisions of the DGCL and our certificate of incorporation and by-laws could make it more difficult to acquire us by means of a tender offer, a proxy contest or otherwise, or to remove incumbent officers and directors. These provisions, summarized below, are expected to discourage certain types of coercive takeover practices and takeover bids that our board of directors may consider inadequate and to encourage persons seeking to acquire control of us to first negotiate with our board of directors. We believe that the benefits of increased protection of our ability to negotiate with the proponent of an unfriendly or unsolicited proposal to acquire or restructure us outweigh the disadvantages of discouraging takeover or acquisition proposals because, among other things, negotiation of these proposals could result in an improvement of their terms.
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Delaware Anti-Takeover Statute

We are subject to Section 203 of the DGCL, an anti-takeover statute. In general, Section 203 of the DGCL prohibits a publicly held Delaware corporation from engaging in a “business combination” with an “interested stockholder” for a period of three years following the time the person became an interested stockholder, unless the business combination or the acquisition of shares that resulted in a stockholder becoming an interested stockholder is approved in a prescribed manner. Generally, a “business combination” includes a merger, asset or stock sale, or other transaction resulting in a financial benefit to the interested stockholder. Generally, an “interested stockholder” is a person who, together with affiliates and associates, owns (or within three years prior to the determination of interested stockholder status did own) 15% or more of a corporation’s voting stock. The existence of this provision would be expected to have an anti-takeover effect with respect to transactions not approved in advance by our board of directors, including discouraging attempts that might result in a premium over the market price for the shares of common stock held by our stockholders.

Classified Board

Our certificate of incorporation and our bylaws provide that our board of directors is divided into three classes, each comprised of three directors. The director designated as a Class I director will have a term expiring at the first annual meeting of stockholders following this offering, which we expect to hold in 2011. The director designated as a Class II director will have a term expiring at the following year’s annual meeting of stockholders, which we expect to hold in 2012, and the directors designated as Class III directors will have a term expiring at the following year’s annual meeting of stockholders, which we expect to hold in 2013. Directors for each class will be elected at the annual meeting of stockholders held in the year in which the term for that class expires and thereafter will serve for a term of three years. At any meeting of stockholders for the election of directors at which a quorum is present, the election will be determined by a plurality of the votes cast by the stockholders entitled to vote at the election. Under the classified board provisions, it would take at least two elections of directors for any individual or group to gain control of our board. Accordingly, these provisions could discourage a third party from initiating a proxy contest, making a tender offer or otherwise attempting to gain control of us.

Removal of Directors

Our bylaws provide that our stockholders may only remove our directors with cause.

Amendment

Our certificate of incorporation and our bylaws provide that the affirmative vote of the holders of at least 80% of our voting stock then outstanding is required to amend certain provisions relating to the number, term, election and removal of our directors, the filling of our board vacancies, stockholder notice procedures, the calling of special meetings of stockholders and the indemnification of directors.

Size of Board and Vacancies

Our by-laws provide that the number of directors on our board of directors is fixed exclusively by our board of directors. Newly created directorships resulting from any increase in our authorized number of directors will be filled by a majority of our board of directors then in office, provided that a majority of the entire board of directors, or a quorum, is present and any vacancies in our board of directors resulting from death, resignation, retirement, disqualification, removal from office or other cause will be filled generally by the majority vote of our remaining directors in office, even if less than a quorum is present.

Special Stockholder Meetings

Our certificate of incorporation provides that only the Chairman of our board of directors, our Chief Executive Officer or our board of directors pursuant to a resolution adopted by a majority of the entire board of directors may call special meetings of our stockholders.
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Stockholder Action by Unanimous Written Consent

Our certificate of incorporation expressly eliminates the right of our stockholders to act by written consent other than by unanimous written consent. Stockholder action must take place at the annual or a special meeting of our stockholders or be effected by unanimous written consent.

Requirements for Advance Notification of Stockholder Nominations and Proposals

Our by-laws establish advance notice procedures with respect to stockholder proposals and nomination of candidates for election as directors other than nominations made by or at the direction of our board of directors or a committee of our board of directors.

No Cumulative Voting

The DGCL provides that stockholders are denied the right to cumulate votes in the election of directors unless our certificate of incorporation provides otherwise.

Our certificate of incorporation does not provide for cumulative voting.

Undesignated Preferred Stock

The authority that will be possessed by our board of directors to issue preferred stock could potentially be used to discourage attempts by third parties to obtain control of our company through a merger, tender offer, proxy contest or otherwise by making such attempts more difficult or more costly. Our board of directors may issue preferred stock with voting rights or conversion rights that, if exercised, could adversely affect the voting power of the holders of common stock.

Authorized but Unissued Shares

Our authorized but unissued shares of common stock and preferred stock will be available for future issuance without stockholder approval. We may use additional shares for a variety of purposes, including future public offerings to raise additional capital, to fund acquisitions and as employee compensation. The existence of authorized but unissued shares of common stock and preferred stock could render more difficult or discourage an attempt to obtain control of us by means of a proxy contest, tender offer, merger or otherwise.

Transfer Agent and Registrar

Upon the closing of this offering, the transfer agent and registrar for our common stock will be American Stock Transfer and Trust Company.

Stock Exchange

We intend to apply for the listing of our common stock on The NASDAQ Global Market under the symbol “GNMK.”
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SHARES ELIGIBLE FOR FUTURE SALES

Prior to this offering, there has been no public market for the GenMark common stock, and we can not assure you that a significant public market for the GenMark common stock will develop or be sustained after this offering. Future sales of substantial amounts of GenMark common stock, including shares of common stock issued to the former shareholders of Osmetech in connection with the Reorganization and shares of GenMark common stock issuable upon exercise of outstanding options and warrants, in the public market after this offering, or the perception that these sales could occur, could adversely affect the prevailing market price of the GenMark common stock and could impair GenMark’s future ability to raise capital through the sale of equity securities.

Sale of Outstanding Shares

Based on the number of shares outstanding as of March 31, 2010 and the completion of the Reorganization, GenMark will have approximately shares of common stock outstanding after the completion of this offering, and approximately shares if the underwriters exercise their over-allotment option in full. Of these shares, the shares of common stock sold in this offering, plus the additional shares if the underwriters exercise their over-allotment option in full,

will be freely transferable without restriction, unless purchased by our affiliates, as that term is defined under Rule 144 of the Securities Act.

The remaining 7,110,929 shares of common stock to be outstanding immediately following the completion of this offering were issued to the former shareholders of Osmetech as part of the Reorganization in reliance on an exemption from the registration requirements of the Securities Act. As of the date of this prospectus, these outstanding shares will be eligible for sale as follows:

· shares of common stock that are not held by our directors, officers and other affiliates and are not subject to the 180-day lock-up period described below will be immediately eligible for sale in the public market upon the effective date of the registration statement of which this prospectus is a part;

· shares of common stock that are not held by our directors, officers and other affiliates but are subject to the 180-day lock-up period described below will be eligible for sale in the public market upon expiration of the 180-day lock-up period described below;

· shares of common stock that are held by our directors, officers and other affiliates that are subject to the 180-day lock-up period described below will be eligible for sale in the public market pursuant to Rule 144 following the expiration of the 180-day lock-up period described below;

· shares of common stock that are held by our directors, officers and other affiliates and are not subject to the 180-day lock-up period described below will be eligible for sale in the public market pursuant to Rule 144; and

· 3,244,997 shares of our common stock are beneficially owned by directors, officers and affiliates and will be subject to volume and other restrictions of Rule 144 described below following expiration of the 180-day lock-up period.

Lock-Up Agreements

Pursuant to certain “lock-up” agreements, we, our officers and directors, and certain of our principal stockholders, option holders and warrant holders have agreed, subject to certain limited exceptions, not to, for a period from the date of the final prospectus for this offering through and including the 180th day after the date of the final prospectus, offer, pledge, announce the intention to sell, contract to sell, sell any option or contract to purchase, purchase any option or contract to sell, grant any options, right or warrant to purchase or otherwise dispose of, directly or indirectly, any shares of our common stock or
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securities convertible into or exchangeable or exercisable for shares of our common stock or to file or request the filing of any registration statement under the Securities Act with respect of such shares. The 180-day restricted period will be automatically extended if (i) during the last 17 days before the last day of the 180-day restricted period we issue an earnings release or material news or a material event relating to us occurs or (ii) prior to the expiration of the 180-day restricted period, we announce that we will release earnings results during the 16-day period beginning on the last day of the 180-day restricted period, in either of which case the restrictions described above will continue to apply until the expiration of the date that is 18 days after the issuance of the earnings release or the material news or material event occurs. These lock-up restrictions apply to our shares of our common stock and to securities convertible into or exchangeable or exercisable for or repayable with shares of our common stock. The lock-up restrictions will not apply to certain transfers not involving a disposition for value, provided that the recipient agrees to be bound by these lock-up restrictions. The lock-up restrictions will not apply to grants we may make under our existing stock options plans or to exercises of stock options under our stock options plans, but will apply to shares acquired upon exercise of these options. Piper Jaffray may agree, at any time or from time to time and without notice, to release for sale in the public market all or any portion of the securities subject to these restrictions.

Rule 144 described below does not supersede the contractual obligations of our security holders set forth in the lock-up agreements. Stock Options

Based on options to purchase ordinary shares of Osmetech outstanding as of March 31, 2010 and assuming no options to purchase shares of Osmetech or GenMark are issued after that date, GenMark will have outstanding options to purchase an aggregate of 993,215 shares of common stock immediately following the Reorganization and this offering with a weighted-average exercise price of $7.77 per share. All of the outstanding options at the time of closing of this offering will be governed by the terms of the 2010 Plan. We intend to register all of the common shares issued or reserved for future issuance under the 2010 Plan by filing a Form S-8 registration statement under the Securities Act approximately 60 days following the effectiveness of this registration statement. After the effective date of the Form S-8, all common shares purchased upon exercise of the outstanding GenMark options generally will be available for resale in the public market, subject to the terms of the lock-up agreements.

Warrants

Based on warrants to purchase ordinary shares of Osmetech outstanding as of March 31, 2010 and assuming no warrants to purchase shares of GenMark are issued after that date, GenMark will have outstanding warrants to purchase an aggregate of 220,792 shares of common stock immediately following the Reorganization and this offering with a weighted-average exercise price of $8.92 per share. All of the outstanding warrants are subject to lock-up agreements for a period of 180 days after the date of the final prospectus. Upon exercise of the warrants and the expiration of the lock-up period, the holder may sell the shares of common stock in the market in accordance with Rule 144 under the Securities Act.

Rule 144

In general, under Rule 144 under the Securities Act, as in effect on the date of this prospectus, beginning 90 days after the date of this prospectus, a person who holds restricted shares of our common stock and is not one of our affiliates at any time during the three months preceding a sale, and who has beneficially owned these restricted shares for at least six months, would be entitled to sell an unlimited number of shares of our common stock, provided current public information about us is available. In addition, under Rule 144, a person who holds restricted shares of our common stock and is not one of our affiliates at any time during the three months preceding a sale, and who has beneficially owned these restricted shares for at least one year, would be entitled to sell an unlimited number of shares
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immediately upon the closing of this offering without regard to whether current public information about us is available. Beginning 90 days after the date of this prospectus, our affiliates who have beneficially owned shares of our common stock for at least six months are entitled to sell within any three-month period a number of shares that does not exceed the greater of:


•



one percent of the number of shares of our common stock then outstanding, which will equal approximately this offering; and



shares immediately after


· the average weekly trading volume of our common stock on the NASDAQ Global Market during the four calendar weeks preceding the filing of a notice on Form 144 with respect to the sale, or if no such notice is required, the date of receipt of the order to execute the sale.

Sales of restricted shares under Rule 144 by our affiliates are also subject to requirements regarding the manner of sale, notice and the availability of current public information about us. Rule 144 also provides that affiliates relying on Rule 144 to sell shares of our common stock that are not restricted shares must nonetheless comply with the same restrictions applicable to restricted shares, other than the holding period requirement.
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CERTAIN MATERIAL U.S. FEDERAL INCOME AND ESTATE TAX CONSIDERATIONS TO NON-U.S. HOLDERS

The following is a discussion of the material U.S. federal income and estate tax considerations with respect to the ownership and disposition of our common stock that may be relevant to a non-U.S. holder that acquires our common stock pursuant to this offering. The discussion is based on provisions of the Internal Revenue Code of 1986, as amended, or the Code, applicable U.S. Treasury regulations promulgated thereunder and U.S. Internal Revenue Service, or IRS, rulings and pronouncements and judicial decisions, all as in effect on the date of this prospectus and all of which are subject to change (possibly on a retroactive basis) or to differing interpretations so as to result in tax considerations different from those summarized below. We can not assure you that a change in law will not alter significantly the tax considerations that we describe in this summary.

The discussion is limited to non-U.S. holders that hold our common stock as a “capital asset” within the meaning of Section 1221 of the Code (generally, property held for investment). As used in this discussion, the term “non-U.S. holder” means a beneficial owner of our common stock that is not, for U.S. federal income tax purposes:

· an individual who is a citizen or resident of the United States;

· a corporation including any entity treated as a corporation for U.S. federal income tax purposes created or organized in or under the laws of the United States or any political subdivision thereof;

· a partnership including any entity treated as a partnership for U.S. federal income tax purposes;

· an estate, the income of which includes gross income for U.S. federal income tax purposes regardless of its source; or

· a trust (1) if a U.S. court is able to exercise primary supervision over the administration of the trust and one or more U.S. persons have authority to control all substantial decisions of the trust or (2) that has made a valid election to be treated as a U.S. person for such purposes.

This discussion does not address the U.S. federal income and estate tax rules applicable to any person who holds our common stock through entities treated as partnerships for U.S. federal income tax purposes or to such entities themselves. If a partnership (including any entity or arrangement treated as a partnership for U.S. federal income tax purposes) owns our common stock, the tax treatment of a partner in that partnership will depend upon the status of the partner and the activities of the partnership. A holder that is a partnership or a holder of interests in a partnership should consult such holder’s tax advisor regarding the tax consequences of the purchase, ownership and disposition of our common stock.

This discussion does not consider:

· any state, local or foreign tax consequences;

· any tax consequences or computation of the alternative minimum tax;

· any U.S. federal gift tax consequences; or

· any U.S. federal tax considerations that may be relevant to a non-U.S. holder in light of its particular circumstances or to non-U.S. holders that may be subject to special treatment under U.S. federal tax laws, including without limitation, banks or other financial institutions, insurance companies, tax-exempt organizations, certain trusts, hybrid entities,
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“controlled foreign corporations,” “passive foreign investment companies,” certain former citizens or residents of the U.S., holders subject to U.S. federal alternative minimum tax, broker-dealers, dealers or traders in securities or currencies and holders that hold our common stock as part of a “straddle,” “hedge,” “conversion transaction,” “synthetic security” or other integrated investment.

Prospective investors are urged to consult their tax advisors regarding the application of the U.S. federal income and estate tax laws to their particular situations and the consequences under U.S. federal gift tax laws, as well as foreign, state and local laws and tax treaties.

Dividends

As previously discussed, we do not anticipate paying dividends on our common stock in the foreseeable future. If we pay dividends on our common stock, however, those payments will constitute dividends for U.S. federal income tax purposes to the extent paid from our current or accumulated earnings and profits, as determined under U.S. federal income tax principles. To the extent those distributions exceed our current and accumulated earnings and profits, the distributions will constitute a return of capital and first reduce the non-U.S. holder’s adjusted tax basis, but not below zero, and then will be treated as gain from the sale of stock, as described in the section of this prospectus entitled “Gain on Disposition of Common Stock.”

A dividend paid to a non-U.S. holder generally will be subject to withholding of U.S. federal income tax at a 30% rate, or a lower rate under an applicable income tax treaty, unless the dividend is effectively connected with the conduct of a trade or business of the non-U.S. holder within the U.S. (and, if an applicable income tax treaty so requires, is attributable to a permanent establishment of the non-U.S. holder within the U.S.). Non-U.S. holders (generally on a properly executed IRS Form W-8 BEN) will be required to satisfy certain certification and disclosure requirements in order to claim a reduced rate of withholding pursuant to an applicable income tax treaty. These forms must be periodically updated. Non-U.S. holders should consult their tax advisors regarding their entitlement to benefits under a relevant income tax treaty. Special rules apply in the case of common stock held by certain non-U.S. holders that are entities rather than individuals.

Dividends that are effectively connected with a non-U.S. holder’s conduct of a trade or business in the United States and, if an applicable income tax treaty so requires, attributable to a permanent establishment in the United States will be taxed on a net income basis at the regular graduated U.S. federal income tax rates in the same manner as if the non-U.S. holder were a resident of the United States. In such cases, we will not have to withhold U.S. federal income tax if the non-U.S. holder complies with applicable certification and disclosure requirements. In addition, a “branch profits tax” may be imposed at a 30% rate, or a lower rate under an applicable income tax treaty, on dividends received by a foreign corporation that are effectively connected with the conduct of a trade or business in the United States.

A non-U.S. holder may obtain a refund or credit of any excess amounts withheld by filing an appropriate claim for a refund together with the required information with the IRS.

Gain on Disposition of Common Stock

A non-U.S. holder generally will not be subject to U.S. federal income tax with respect to gain realized on a sale or other disposition of our common stock unless one of the following applies:

· the gain is effectively connected with the non-U.S. holder’s conduct of a trade or business in the U.S. and, if an applicable income tax treaty so requires, is attributable to a permanent establishment maintained by the non-U.S. holder in the United States; in these cases, the
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non-U.S. holder generally will be taxed on its net gain derived from the disposition at the regular graduated rates and in the manner applicable to United States persons and, if the non-U.S. holder is a foreign corporation, the “branch profits tax” described above may also apply;

· the non-U.S. holder is an individual present in the United States for 183 days or more in the taxable year of the disposition and certain other conditions are met; in this case, the non-U.S. holder will be subject to a 30% tax on the amount by which the gain derived from the sale or other disposition of our common stock and any other U.S.-source capital gains realized by the non-U.S. holder in the same taxable year exceed the U.S.-source capital losses realized by the non-U.S. holder in that taxable year unless an applicable income tax treaty provides an exemption or a lower rate; or

· we are or have been a “U.S. real property holding corporation” for U.S. federal income tax purposes at any time within the shorter of the five year period ending on the date of disposition or the period that the non-U.S. holder held our common stock. We do not believe that we have been, are, or will become, a U.S. real property holding corporation, although there can be no assurance in this regard. If we are, or were to become, a U.S. real property holding corporation at any time during the applicable period, however, any gain recognized on a disposition of our common stock by a non-U.S. holder that did not own (directly, indirectly or constructively) more than 5% of our common stock during the applicable period generally would not be subject to U.S. federal income tax, provided that our common stock is “regularly traded on an established securities market” (within the meaning of Section 897(c)(3) of the Code).

Federal Estate Tax

Common stock owned or treated as owned by an individual who is not a citizen or resident of the United States (as specifically defined for U.S. federal estate tax purposes) at the time of death are considered U.S. situs assets includible in the individual’s gross estate for U.S. federal estate tax purposes and therefore may be subject to U.S. federal estate tax, unless an applicable estate tax treaty provides otherwise. The United States federal estate tax was automatically repealed effective January 1, 2010, for the estates of decedents dying in the year 2010. Accordingly, at present, there is no United States federal estate tax. However, Congress could pass a law reinstating the estate tax that has retroactive effect. In addition, unless Congress acts to make the current repeal permanent, the estate tax will be reinstated with respect to decedents who die after December 31, 2010. In view of the continuing uncertainty regarding the federal estate tax law, prospective investors are urged to consult their tax advisors regarding the U.S. federal estate tax considerations of acquiring, holding, and disposing of common stock.

Information Reporting and Backup Withholding Tax

Dividends and proceeds from the sale or other taxable disposition of our common stock are potentially subject to backup withholding. In general, backup withholding will not apply to dividends on our common stock paid by us or our paying agents, in their capacities as such, to a non-U.S. holder if the holder has provided the required certification that it is a non-U.S. holder.

Generally, we must report to the IRS the amount of dividends paid, the name and address of the recipient, and the amount, if any, of tax withheld. Pursuant to income tax treaties or some other agreements, the IRS may make its reports available to tax authorities in the recipient’s country of residence.

In general, backup withholding and information reporting will not apply to proceeds from the disposition of our common stock paid to a non-U.S. holder within the United States or conducted through certain U.S.-related financial intermediaries the holder has provided the required certification that it is a non-U.S. holder.
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Backup withholding is not an additional tax. Any amount withheld may be refunded or credited against the holder’s U.S. federal income tax liability, if any, provided that the required information is furnished to the IRS in a timely manner.

Non-U.S. holders should consult their tax advisors regarding the application of the information reporting and backup withholding rules to them.

Prospective non-U.S. holders of our common stock should consult their tax advisors with respect to the particular tax consequences to them of owning and disposing of our common stock, including the consequences under the laws of any state, local or foreign jurisdiction or under any applicable tax treaty.
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UNDERWRITING

The underwriters named below have agreed to buy, subject to the terms of the purchase agreement, the number of shares listed opposite their names below. The underwriters are committed to purchase and pay for all of the shares if any are purchased.

	
	
	Number of

	Underwriters
	
	Shares

	Piper Jaffray & Co.
	

	Leerink Swann LLC
	



	
	Total
	
	
	
	

	
	
	
	

	The underwriters have advised us that they propose to offer the shares to the public at $
	per share. The underwriters propose to offer the shares to certain

	dealers at the same price less a concession of not more than $
	per share. The underwriters may allow and the dealers may reallow a concession of not

	more than $
	per share on sales to certain other brokers and dealers. After the offering, these figures may be changed by the underwriters. Sales of shares

	made outside of the United States may be made by affiliates of the underwriters.
	
	
	

	We have granted the underwriters an option to purchase up to
	additional shares of common stock from us at the same price to the public, and with the


same underwriting discount, as set forth in the table below. The underwriters may exercise this option at any time and from time to time during the 30-day period from the date of this prospectus to cover over-allotments, if any. To the extent any shares are purchased with this over-allotment option, the underwriters will purchase shares in approximately the same proportion as shown in the table above.

The following table shows the underwriting fees to be paid to the underwriters in connection with this offering. These amounts are shown assuming both no exercise and full exercise of the over-allotment option.

	
	
	
	No
	Full

	
	
	
	Exercise
	
	Exercise

	
	Per Share
	$
	
	$

	
	Total
	$
	
	$

	We estimate that the total fees and expenses of the offering, excluding estimated underwriting discounts, will be approximately $
	.



GenMark and Osmetech, which will become a wholly owned subsidiary of GenMark immediately prior to the closing of this offering, have agreed to indemnify the underwriters against certain liabilities, including liabilities under the Securities Act, or to contribute to payments that the underwriters may be required to make in respect of those liabilities.

We, each of our directors and executive officers and certain of our stockholders are subject to lock-up agreements that prohibit us and them from offering, pledging, announcing the intention to sell, selling, contracting to sell, selling any option or contract to purchase, purchasing any option or contract to sell, granting any option, right or warrant to purchase, making any short sale or otherwise transferring or disposing of, directly or indirectly, any shares of our common stock or any securities convertible into, exercisable or exchangeable for or that represent the right to receive our common stock or entering into any swap or other agreement that transfers, in whole or in part, any of the economic consequences of ownership of our common stock, for a period of at least 180 days following the date of this prospectus
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without the prior written consent of Piper Jaffray. The lock-up agreement does not prohibit our directors, executive officers or other stockholders party to a lock-up agreement from transferring shares of our common stock as a bona fide gift or to certain trusts, subject to certain requirements, including that the transferee be subject to the same lock-up terms, or pursuant to Rule 10b5-1 trading plans in existence as of the date of this prospectus. The lock-up provisions do not prevent us from selling shares to the underwriters pursuant to the underwriting agreement, from granting options to acquire securities under our existing stock option plans or issuing shares upon the exercise or conversion of securities outstanding on the date of this prospectus or from issuing shares in connection with the scheme of arrangement described above in “Shares Eligible for Future Sale – Lock-Up Agreements.”

The 180-day lock-up period in all of the lock-up agreements is subject to extension if (i) during the last 17 days of the lock-up period we issue an earnings release or material news or a material event relating to us occurs or (ii) prior to the expiration of the lock-up period, we announce that we will release earnings results during the 16-day period beginning on the last day of the lock-up period, in which case the restrictions imposed in these lock-up agreements shall continue to apply until the expiration of the 18-day period beginning on the issuance of the earnings release or the occurrence of the material news or material event, unless Piper Jaffray waives the extension in writing.

The common shares of Osmetech have been traded on the Alternative Investment Market of the London Stock Exchange since 2002. We have applied to list the shares of our common stock to be sold in this offering on the NASDAQ Global Market. Prior to this offering, there has been no established trading market for our common stock. The initial public offering price for the shares of common stock offered by this prospectus was negotiated by us and the underwriters. The factors considered in determining the initial public offering price include the history of and the prospects for the industry in which we compete, the past and present operations of Osmetech and its subsidiaries, the historical results of operations of Osmetech and its subsidiaries, our prospects for future earnings, the recent market prices of ordinary shares of Osmetech and of securities of companies generally comparable to Osmetech and the general condition of the securities markets at the time of the offering and other relevant factors. There can be no assurance that the initial public offering price of our common stock will correspond to the price at which the common stock will trade in the public market subsequent to this offering or that an active public market for our common stock will develop and continue after this offering.

To facilitate the offering, the underwriters may engage in transactions that stabilize, maintain or otherwise affect the price of our common stock during and after the offering. Specifically, the underwriters may over-allot or otherwise create a short position in our common stock for their own account by selling more shares of common stock than we have sold to them. The underwriters may close out any short position by either exercising their option to purchase additional shares or purchasing shares in the open market.

In addition, the underwriters may stabilize or maintain the price of the common stock by bidding for or purchasing shares of common stock in the open market and may impose penalty bids. If penalty bids are imposed, selling concessions allowed to syndicate members or other broker-dealers participating in the offering are reclaimed if shares of common stock previously distributed in the offering are repurchased, whether in connection with stabilization transactions or otherwise. The effect of these transactions may be to stabilize or maintain the market price of our common stock at a level above that which might otherwise prevail in the open market. The imposition of a penalty bid may also affect the price of our common stock to the extent that it discourages resales of the common stock. The magnitude or effect of any stabilization or other transactions is uncertain. These transactions may be effected on the NASDAQ Global Market or otherwise and, if commenced, may be discontinued at any time.

From time to time in the ordinary course of their respective businesses, the underwriters and certain of their respective affiliates have engaged, and may in the future engage, in commercial banking or investment banking transactions with us and our affiliates.
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This prospectus may be made available on the web sites maintained by the underwriters and the underwriters may distribute prospectuses electronically.

Selling Restrictions

European Economic Area

In relation to each Member State of the European Economic Area which has implemented the Prospectus Directive (each, a “Relevant Member State”), with effect from and including the date on which the Prospectus Directive is implemented in that Relevant Member State, no offer of our common stock has been made or will be made to the public in that Relevant Member State, except that, with effect from and including such date, an offer of our common stock may be made to the public in the Relevant Member State at any time:

· to legal entities which are authorized or regulated to operate in the financial markets or, if not so authorized or regulated, whose corporate purpose is solely to invest in securities;

· to any legal entity which has two or more of (1) an average of at least 250 employees during the last financial year; (2) a total balance sheet of more than €43,000,000 and (3) an annual net turnover of more than €50,000,000, as shown in its last annual or consolidated accounts;

· to fewer than 100 natural or legal persons (other than qualified investors as defined in the Prospectus Directive); or

· in any other circumstances which do not require the publication by us of a prospectus pursuant to Article 3 of the Prospectus Directive.

For the purposes of this provision, the expression an “offer of our common stock to the public” in any Relevant Member State means the communication in any form and by any means of sufficient information on the terms of the offer and the shares to be offered so as to enable an investor to decide to purchase any such shares, as the same may be varied in that Relevant Member State by any measure implementing the Prospectus Directive in that Relevant Member State, and the expression “Prospectus Directive” means Directive 2003/71/EC and includes any relevant implementing measure in each Relevant Member State.

Hong Kong

Our common stock may not be offered or sold by means of any document other than: (a) in circumstances which do not constitute an offer to the public within the meaning of the Companies Ordinance (Cap. 32, Laws of Hong Kong); (b) to “professional investors” as defined in the Securities and Futures Ordinance (Cap. 571, Laws of Hong Kong) and any rules thereunder; or (c) in other circumstances which do not result in the document being a “prospectus” within the meaning of the Companies Ordinance. No advertisement, invitation or other document relating to our common stock may be issued, whether in Hong Kong or elsewhere, where such document is directed at, or the contents are likely to be accessed or read by, the public of Hong Kong (except if permitted to do so under the laws of Hong Kong), other than with respect to such common stock that is intended to be disposed of only to persons outside of Hong Kong or only to “professional investors” as defined in the Securities and Futures Ordinance and any rules thereunder.

United Kingdom

In the United Kingdom this document is being distributed only to, and is directed only at Qualified Investors who are permitted to carry on regulated activity in the United Kingdom by the UK Financial Services Authority under the Financial Services and Markets Act 2000 (as amended), persons whose ordinary activities for the purpose of their businesses involve them in buying, selling, subscribing for or
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underwriting such securities or making arrangements for another person to do so (whether as principal or agent) or advising on investments or other persons who are Investment Professionals within the meaning given in paragraph 19(5) of the Financial Services and Markets Act 2000 (Financial Promotion) Order 2005. Persons who are not permitted to carry on such regulated activity may not rely on this document.
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LEGAL MATTERS

The validity of the shares of common stock we are offering will be passed upon for us by DLA Piper LLP (US), San Diego. Faegre & Benson LLP is counsel to the underwriters in connection with the offering.

EXPERTS

The financial statements of Osmetech included in this prospectus have been audited by Deloitte LLP (UK), an independent registered public accounting firm, as stated in their report appearing herein. Such financial statements have been so included in reliance upon the report of such firm given upon their authority as experts in accounting and auditing.

The balance sheet of GenMark included in this prospectus has been audited by Deloitte & Touche LLP (US), an independent registered public accounting firm, as stated in their report appearing herein. Such financial statement has been so included in reliance upon the report of such firm given upon their authority as experts in accounting and auditing.

WHERE YOU CAN FIND MORE INFORMATION ABOUT US

We have filed with the Securities and Exchange Commission a registration statement on Form S-1 under the Securities Act with respect to the common stock offered by this prospectus. This prospectus, which is part of the registration statement, omits certain information, exhibits, schedules, and undertakings set forth in the registration statement. For further information pertaining to us and our common stock, reference is made to the registration statement and the exhibits and schedules to the registration statement. Statements contained in this prospectus as to the contents or provisions of any documents referred to in this prospectus are not necessarily complete, and in each instance where a copy of the document has been filed as an exhibit to the registration statement on Form S-1 of which this prospectus forms a part, reference is made to the exhibit for a more complete description of the matters involved. When we complete this offering, we will also be required to file annual, quarterly and current reports, proxy statements and other information with the Securities and Exchange Commission. We anticipate making these documents publicly available, free of charge, on our website at www.genmarkdx.com as soon as practicable after filing such documents with the Securities and Exchange Commission.

You may read and copy any document that we file at the public reference room of the Securities and Exchange Commission at 100 F Street, N.E., Washington, D.C. 20549. Copies of the registration statement may be obtained from the Securities and Exchange Commission at prescribed rates from the public reference room at such address. You may obtain information regarding the operation of the public reference room by calling 1-800-SEC-0330. In addition, this registration statement and our future filings filed electronically with the Securities and Exchange Commission are publicly available through its website at www.sec.gov.
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REPORT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

To the Board of Directors and Stockholder of

GenMark Diagnostics, Inc.

Pasadena, California

We have audited the accompanying balance sheet for GenMark Diagnostics, Inc. (the “Company”) as of March 18, 2010. This financial statement is the responsibility of the Company’s management. Our responsibility is to express an opinion on this financial statement based on our audit.

We conducted our audit in accordance with the standards of the Public Company Accounting Oversight Board (United States). Those standards require that we plan and perform the audit to obtain reasonable assurance about whether the balance sheet is free of material misstatement. The Company is not required to have, nor were we engaged to perform, an audit of its internal control over financial reporting. An audit includes consideration of internal control over financial reporting as a basis for designing audit procedures that are appropriate in the circumstances, but not for the purpose of expressing an opinion on the effectiveness of the Company’s internal control over financial reporting. Accordingly, we express no such opinion. An audit also includes examining, on a test basis, evidence supporting the amounts and disclosures in the balance sheet, assessing the accounting principles used and significant estimates made by management, as well as evaluating the overall balance sheet presentation. We believe that our audit provides a reasonable basis for our opinion.

In our opinion, such balance sheet presents fairly, in all material respects, the financial position of GenMark Diagnostics, Inc. at March 18, 2010, in conformity with accounting principles generally accepted in the United States of America.

/s/ Deloitte & Touche LLP

San Diego, California

March 18, 2010
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	GENMARK DIAGNOSTICS, INC.
	
	
	
	

	
	BALANCE SHEET
	
	
	
	

	
	As of March 18, 2010
	
	
	
	

	
	
	
	
	
	

	
	ASSETS
	
	
	
	

	
	Cash
	$
	1
	
	

	
	Total assets
	$
	1
	
	

	LIABILITIES AND STOCKHOLDER’S EQUITY
	
	
	
	

	
	
	
	
	

	
	Total liabilities
	$
	—
	
	

	
	Commitments and contingencies
	
	
	
	

	
	Stockholder’s equity:
	
	
	
	

	
	Common stock, $0.0001 par value; 100,000,000 shares authorized; 1,000 shares issued
	
	—
	
	

	
	Preferred stock, $0.0001 par value; 5,000,000 authorized, none issued
	
	—
	
	

	
	Additional paid-in capital
	
	1
	
	

	
	Total stockholder’s equity
	
	1
	
	

	Total liabilities and stockholder’s equity
	$
	1
	

	
	
	
	
	
	
































The accompanying notes are an integral part of this financial statement.
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GENMARK DIAGNOSTICS, INC.

NOTES TO FINANCIAL STATEMENT

1. Organization:

Genmark Diagnostics, Inc. (the “Company” or “GenMark”), formed on February 12, 2010, was established to serve as the parent company of Osmetech plc (“Osmetech”). Immediately prior to the closing of a proposed initial public offering (“IPO”) of GenMark shares, GenMark will acquire all of the outstanding shares of Osmetech by way of a reorganization under the applicable laws of the United Kingdom. In the reorganization, all of the issued shares of Osmetech will be cancelled in consideration of (i) the issuance of 1 share of common stock of GenMark to the former shareholders of Osmetech for each 230 ordinary shares of Osmetech and (ii) the issuance of new shares in Osmetech to GenMark. Following the reorganization, Osmetech will be a wholly owned subsidiary of GenMark, and the former shareholders of Osmetech will hold shares of GenMark. In connection with the IPO, the Osmetech Plc ordinary shares will be exchanged for the common stock of GenMark on a 1:230 basis.

As this proposed reorganization is deemed to be a transaction under common control, GenMark will account for the reorganization in a manner similar to a pooling-of-interests, meaning:

(i) assets and liabilities will be carried over at their respective carrying values;

(ii) common stock will be carried over at the nominal value of the shares issued by GenMark;

(iii) additional paid-in capital will represent the difference between the nominal value of the shares issued by GenMark, and the total of the additional paid-in capital and nominal value of Osmetech’s shares cancelled pursuant to the described reorganization; and

(iv) the accumulated deficit will represent the aggregate of the accumulated deficit of Osmetech and GenMark.

Once the reorganization has become effective, all stock options granted under the Osmetech plc 2003 U.S. Equity Compensation Plan, Long Term Incentive Awards and all warrants issued will be exchanged for options and warrants exercisable for the common stock of the Company.

The preferred stock may be issued from time to time in one or more series.

Since the Company’s formation on February 12, 2010, there has been no operating activity.

2. Basis of Presentation:

The accompanying financial statements have been prepared on the basis of accounting principles generally accepted in the United States of America.
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REPORT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

To the Board of Directors and Stockholders of

Osmetech plc

London, United Kingdom

We have audited the accompanying consolidated balance sheets of Osmetech plc and subsidiaries (the “Company”) as of December 31, 2009 and 2008, and the related consolidated statements of operations, comprehensive income (loss), stockholders’ equity, and cash flows for each of the three years in the period ended December 31, 2009. These financial statements are the responsibility of the Company’s management. Our responsibility is to express an opinion on these financial statements based on our audits.

We conducted our audits in accordance with the standards of the Public Company Accounting Oversight Board (United States). Those standards require that we plan and perform the audit to obtain reasonable assurance about whether the financial statements are free of material misstatement. The Company is not required to have, nor were we engaged to perform, an audit of its internal control over financial reporting. Our audits included consideration of internal control over financial reporting as a basis for designing audit procedures that are appropriate in the circumstances, but not for the purpose of expressing an opinion on the effectiveness of the Company’s internal control over financial reporting. Accordingly, we express no such opinion. An audit also includes examining, on a test basis, evidence supporting the amounts and disclosures in the financial statements, assessing the accounting principles used and significant estimates made by management, as well as evaluating the overall financial statement presentation. We believe that our audits provide a reasonable basis for our opinion.

In our opinion, such consolidated financial statements present fairly, in all material respects, the financial position of Osmetech plc and subsidiaries as of December 31, 2009 and 2008, and the results of their operations and their cash flows for each of the three years in the period ended December 31, 2009, in conformity with accounting principles generally accepted in the United States of America.

/s/ DELOITTE LLP

St. Albans, United Kingdom

March 19, 2010
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Osmetech plc

Consolidated Balance Sheets as of December 31, 2009 and 2008

	
	
	
	As of December 31,
	

	
	
	
	2009
	
	
	2008
	
	

	
	Current assets
	
	
	
	
	
	
	

	
	Cash and cash equivalents
	$
	16,482,818
	
	$
	8,822,458
	
	

	
	Accounts receivable
	
	169,842
	
	
	118,774
	
	

	
	Inventories
	
	136,967
	
	
	1,621,259
	
	

	
	Other current assets
	
	992,181
	
	
	1,293,499
	
	

	Total current assets
	
	17,781,808
	
	
	11,855,990
	
	

	
	Property and equipment—net
	
	1,381,618
	
	
	2,344,305
	
	

	
	Intangible assets—net of accumulated amortization
	
	170,051
	
	
	974,920
	
	

	
	Total assets
	$
	19,333,477
	
	$
	15,175,215
	
	

	Current liabilities
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	Accounts payable
	$
	1,504,905
	
	$
	2,362,212
	
	

	
	Accrued compensation
	
	822,388
	
	
	701,764
	
	

	
	Other current liabilities
	
	886,032
	
	
	1,404,733
	
	

	Total current liabilities
	
	3,213,325
	
	
	4,468,709
	
	

	
	Long-term liabilities
	
	
	
	
	
	
	

	
	Other non-current liabilities
	
	795,334
	
	
	769,237
	
	

	
	Total liabilities
	
	4,008,659
	
	
	5,237,946
	
	

	Commitments and contingencies – See note 6
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	Stockholders’ equity
	
	
	
	
	
	
	

	
	Ordinary shares, £0.001 ($0.00158) par value; 1,633,443,351 and 891,607,157 shares issued and outstanding
	
	
	
	
	
	
	

	
	as of December 31, 2009 and 2008, respectively
	
	2,573,857
	
	
	1,367,062
	
	

	
	Deferred shares, £0.0099 ($0.01709) par value; 689,478,300 shares issued and outstanding as of
	
	
	
	
	
	
	

	
	December 31, 2009 and 2008.
	
	11,780,709
	
	
	11,780,709
	
	

	
	Additional paid-in capital
	
	127,475,450
	
	
	103,238,405
	
	

	
	Accumulated deficit
	
	(126,089,889)
	
	(106,127,280)
	

	
	Accumulated other comprehensive loss
	
	(415,309)
	
	(321,627)
	

	
	Total stockholders’ equity
	
	15,324,818
	
	
	9,937,269
	
	

	Total liabilities and stockholders’ equity
	$
	19,333,477
	
	$
	15,175,215
	
	

	
	
	
	
	
	
	
	
	










The accompanying notes are an integral part of these consolidated financial statements.
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Osmetech plc

Consolidated Statements of Operations

Years ended December 31, 2009, 2008 and 2007

	
	
	
	
	
	Year ended December 31,
	
	
	
	

	
	
	
	2009
	
	
	
	2008
	
	
	2007
	
	

	
	Revenue
	
	
	
	
	
	
	
	
	
	
	

	
	Product sales
	$
	910,527
	$
	559,592
	
	$
	234,099
	
	

	
	License revenue
	
	87,889
	
	
	
	87,500
	
	
	107,500
	
	

	Total revenue
	
	998,416
	
	
	647,092
	
	
	341,599
	
	

	
	Cost of sales
	
	4,332,299
	
	
	
	3,237,869
	
	
	2,624,589
	
	

	Gross loss
	
	(3,333,883)
	
	
	(2,590,777)
	
	(2,282,990)
	

	
	Operating expenses
	
	
	
	
	
	
	
	
	
	
	

	
	Sales and marketing
	
	3,181,762
	
	
	3,393,665
	
	
	2,220,098
	
	

	
	Research and development
	
	5,633,717
	
	
	13,423,679
	
	
	12,554,236
	
	

	
	General and administrative
	
	8,288,762
	
	
	
	9,632,708
	
	
	8,895,796
	
	

	
	Total operating expenses
	
	17,104,241
	
	
	
	26,450,052
	
	
	23,670,130
	
	

	Loss from operations
	
	(20,438,124)
	
	
	(29,040,829)
	
	(25,953,120)
	

	
	Other income
	
	
	
	
	
	
	
	
	
	
	

	
	Foreign exchange gain
	
	303,523
	
	
	504,921
	
	
	—
	

	
	Interest income
	
	33,222
	
	
	
	420,011
	
	
	1,715,211
	
	

	Total other income
	
	336,745
	
	
	
	924,932
	
	
	1,715,211
	
	

	
	Loss before income taxes
	
	(20,101,379)
	
	
	(28,115,897)
	
	(24,237,909)
	

	
	Benefit (provision) for income taxes
	
	138,770
	
	
	
	(246,736)
	
	300,214
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net loss from continuing operations
	
	(19,962,609)
	
	
	(28,362,633)
	
	(23,937,695)
	

	
	Loss from discontinued operations
	
	—
	
	
	—
	
	(1,296,656)
	

	
	Gain on sale of discontinued operations
	
	—
	
	
	
	—
	
	
	35,779,149
	
	

	Net income (loss)
	$
	(19,962,609)
	$
	(28,362,633)
	$
	10,544,798
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net income (loss) per ordinary share, basic and diluted
	$
	(0. 02)
	$
	(0.12)
	$
	0.05
	
	

	
	Net loss from continuing operations per ordinary share basic and diluted
	$
	(0. 02)
	$
	(0.12)
	$
	(0.12)
	

	
	Weighted average number of ordinary shares outstanding (basic and diluted)
	
	1,041,154,350
	
	
	231,928,699
	
	
	202,934,689
	
	

	
	Unaudited pro forma net loss from continuing operations per common share, basic
	
	
	
	
	
	
	
	
	
	
	

	
	and diluted (Post IPO Genmark Shares)
	$
	(4.41)
	$
	(28.13)
	$
	(27.13)
	

	
	Weighted average shares used in unaudited pro forma per share amounts
	
	4,526,758
	
	
	1,008,386
	
	
	882,325
	
	

	Consolidated Statements of Comprehensive Income (Loss)
	
	
	
	
	
	
	
	
	
	
	

	
	Years ended December 31, 2009, 2008 and 2007
	
	
	
	
	
	
	
	
	
	
	

	
	Net income (loss)
	$
	(19,962,609)
	$
	(28,362,633)
	$
	10,544,798
	
	

	
	Foreign currency translation adjustment
	
	(93,682)
	
	
	(1,157,707)
	
	37,612
	
	

	Comprehensive income (loss)
	
	
	
	
	
	
	
	
	
	
	

	
	$
	(20,056,291)
	$
	(29,520,340)
	$
	10,582,410
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	




The accompanying notes are an integral part of these consolidated financial statements.
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Osmetech plc

Consolidated Statements of Stockholders’ Equity

December 31, 2009, 2008 and 2007

	
	
	Ordinary Shares
	Deferred Stock
	
	
	
	
	
	Accumulated
	
	
	
	
	
	
	

	
	
	
	
	
	
	Additional
	
	other
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	paid-in
	
	comprehensive
	
	Accumulated
	
	
	
	

	
	
	Shares
	
	
	Par value
	
	Shares
	
	
	
	Par value
	
	
	capital
	
	
	income (loss)
	
	
	deficit
	
	
	Total
	
	

	
	Balance—January 1, 2007
	202,804,973
	$
	359,940
	689,478,300
	$
	11,780,709
	$
	93,729,703
	$
	798,468
	$
	(88,309,445)
	$
	18,359,375
	

	
	Share-based compensation related to stock options
	—
	
	
	—
	—
	
	
	—
	
	
	1,188,191
	
	—
	
	—
	
	1,188,191
	

	
	Exercise of stock options on common stock
	251,666
	
	
	499
	—
	
	
	—
	
	
	104,113
	
	—
	
	—
	
	104,612
	

	
	Repurchase of ordinary shares options
	—
	
	
	—
	—
	
	
	—
	
	
	(266,900)
	
	—
	
	—
	
	(266,900)
	

	
	Foreign currency translation adjustment
	—
	
	
	—
	—
	
	
	—
	
	
	—
	
	37,612
	
	—
	
	37,612
	

	
	Net income
	—
	
	
	—
	
	—
	
	
	
	—
	
	
	—
	
	
	
	
	
	10,544,798
	
	
	10,544,798
	
	

	
	Balance—December 31, 2007
	203,056,639
	$
	360,439
	689,478,300
	$
	11,780,709
	$
	94,755,107
	$
	836,080
	$
	(77,764,647)
	$
	29,967,688
	

	
	Share-based compensation related to share options
	—
	
	
	—
	—
	
	
	—
	
	
	(256,219)
	
	—
	
	—
	
	(256,219)
	

	
	Exercise of share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	options
	60,000
	
	
	119
	—
	
	
	—
	
	
	22,840
	
	—
	
	—
	
	22,959
	

	
	Issuance of ordinary shares, net of offering expenses
	688,490,518
	
	
	1,006,504
	—
	
	
	—
	
	
	8,716,677
	
	—
	
	—
	
	9,723,181
	

	
	Foreign currency translation adjustment
	—
	
	
	—
	—
	
	
	—
	
	
	—
	
	(1,157,707)
	
	—
	
	(1,157,707)
	

	
	Net loss
	—
	
	
	—
	
	—
	
	
	
	—
	
	
	—
	
	
	—
	
	
	(28,362,633)
	
	(28,362,633)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Balance—December 31, 2008
	891,607,157
	
	$
	1,367,062
	689,478,300
	$
	11,780,709
	$
	103,238,405
	$
	(321,627)
	$
	(106,127,280)
	$
	9,937,269
	

	
	Share-based compensation related to share options
	—
	
	
	—
	—
	
	
	—
	
	
	1,311,033
	
	—
	
	—
	
	1,311,033
	

	
	Issuance of ordinary shares, net of offering expenses
	741,836,194
	
	
	1,206,795
	—
	
	
	—
	
	
	22,926,012
	
	—
	
	—
	
	24,132,807
	

	
	Foreign currency translation adjustment
	—
	
	
	—
	—
	
	
	—
	
	
	—
	
	(93,682)
	
	—
	
	(93,682)
	

	
	Net loss
	—
	
	
	—
	
	—
	
	
	
	—
	
	
	—
	
	
	—
	
	
	(19,962,609)
	
	(19,962,609)
	

	Balance—December 31, 2009
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	1,633,443,351
	
	$
	2,573,857
	689,478,300
	$
	11,780,709
	$
	127,475,450
	$
	(415,309)
	$
	(126,089,889)
	$
	15,324,818
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	












The accompanying notes are an integral part of these financial statements.
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Osmetech plc

Consolidated Statements of Cash Flows

For the Years Ended December 31, 2009, 2008 and 2007

	
	
	
	
	
	Year ended December 31,
	
	
	
	

	
	
	
	2009
	
	
	
	2008
	
	
	2007
	
	

	
	Cash flows from operating activities
	
	
	
	
	
	
	
	
	
	
	

	
	Net income (loss)
	$
	(19,962,609)
	$
	(28,362,633)
	$
	10,544,798
	

	
	Adjustments to reconcile net income (loss) to net cash used in operating activities
	
	
	
	
	
	
	
	
	
	
	

	
	Depreciation and amortization
	
	1,569,074
	
	
	
	1,157,655
	
	985,204
	

	
	Loss from disposal of property and equipment
	
	8,462
	
	
	
	31,335
	
	38,606
	

	
	Impairment losses
	
	1,505,642
	
	
	
	—
	
	165,979
	

	
	Share-based compensation
	
	1,311,033
	
	
	
	(256,219)
	
	1,188,191
	

	
	Gain on sale of discontinued operations
	
	—
	
	
	—
	
	(35,779,149)
	

	
	Changes in operating assets and liabilities:
	
	
	
	
	
	
	
	
	
	
	

	
	Accounts receivable
	
	(51,068)
	
	
	(21,056)
	
	(30,860)
	

	
	Inventories
	
	1,227,383
	
	
	
	(736,121)
	
	(106,901)
	

	
	Other current assets
	
	315,985
	
	
	
	(172,491)
	
	694,324
	

	
	Accounts payable
	
	(857,307)
	
	
	1,365,330
	
	(663,505)
	

	
	Accrued and other current liabilities
	
	(510,168)
	
	
	825,595
	
	(3,735,971)
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net cash used in operating activities
	
	(15,443,573)
	
	
	(26,168,605)
	
	(26,699,284)
	

	Cash flows from investing activities
	
	
	
	
	
	
	
	
	
	
	

	
	Proceeds from the sale of property and equipment and intangible assets
	
	10,000
	
	
	
	160,000
	
	—
	

	
	Purchases of property and equipment
	
	(1,068,671)
	
	
	(1,592,715)
	
	(1,160,379)
	

	
	Proceeds from sale of discontinued operations net of transaction costs
	
	—
	
	
	—
	
	43,294,632
	

	
	Purchases of intangible assets
	
	—
	
	
	
	—
	
	
	(690,897)
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net cash provided by (used in) investing activities
	
	(1,058,671)
	
	
	(1,432,715)
	
	41,443,356
	

	Cash flows from financing activities
	
	
	
	
	
	
	
	
	
	
	

	
	Proceeds from the issuance of ordinary shares, net of offering expenses
	
	24,132,807
	
	
	
	9,723,182
	
	—
	

	
	Proceeds from stock option exercises
	
	—
	
	
	22,959
	
	104,612
	

	
	Cash payments to redeem share warrants
	
	—
	
	
	—
	
	(945,341)
	

	
	Repurchase of share options related to discontinued business
	
	—
	
	
	
	—
	
	
	(266,900)
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net cash provided by (used in) financing activities
	
	24,132,807
	
	
	
	9,746,141
	
	
	(1,107,629)
	

	Net increase (decrease) in cash and cash equivalents
	
	
	
	
	
	
	
	
	
	
	

	
	
	7,630,563
	
	
	
	(17,855,179)
	
	13,636,443
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Cash and cash equivalents—Beginning of year
	
	8,822,458
	
	
	
	27,619,715
	
	13,874,798
	

	Effect of foreign exchange rate changes
	
	29,797
	
	
	
	(942,078)
	
	108,474
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Cash and cash equivalents—End of year
	$
	16,482,818
	
	
	$
	8,822,458
	
	$
	27,619,715
	

	Supplemental cash flow disclosures:
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Cash received (paid) for income taxes
	$
	181,162
	
	
	$
	391,086
	
	$
	(368,194)
	

	Cash received for interest
	
	
	
	
	
	
	
	
	
	
	

	
	$
	33,222
	
	$
	420,011
	$
	1,715,211
	

	
	
	
	
	
	
	
	
	
	
	
	
	



The accompanying notes are an integral part of these consolidated financial statements.
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Osmetech plc

Notes to Consolidated Financial Statements

1. Organization and basis of presentation

Osmetech plc (“Osmetech”) is a company incorporated in the United Kingdom under the Companies Act 1985. Osmetech and its subsidiaries are referred to collectively as the “Company”. The Company is a molecular diagnostics company focused on developing and commercializing the Company’s proprietary e-sensor technology.

On March 17, 2010, the Company’s board of directors approved certain corporate governance changes necessary to allow the Company to proceed with a proposed initial public offering (“IPO”) on NASDAQ. Immediately prior to the completion of the proposed IPO, the Company will undergo a corporate reorganization whereby the ordinary shares of the Company will be exchanged by the current shareholders for the common stock of Genmark Diagnostics, Inc. (“Genmark”) on a 1:230 basis. Genmark, formed on February 12, 2010, was established to serve as the parent holding company of the Company.

As a result of changes to UK Company Law (The Companies Act 2006), the requirement of UK companies to have authorized share capital was abolished with effect from October 1, 2009. As a result, the Company, does not have authorized share capital, and no further authorization is required in order to issue additional shares.

Subsequent events have been evaluated through March 19, 2010, being the date that the financial statements were issued.

The accompanying financial statements have been prepared on a going-concern basis, which contemplates the realization of assets and the satisfaction of liabilities in the normal course of business. The Company has incurred net losses from operations since its inception and has an accumulated deficit of $126,089,889 at December 31, 2009. Cash and cash equivalents at December 31, 2009 were $16,482,818.

Management expects operating losses to continue through the foreseeable future until the Company has expanded its product offering and consequently increased its product revenues to an extent to cover the fixed cost base of the business. The management team has prepared cash flow forecasts which indicate, based on the current cash resources available and the availability of a line of credit of up to $4,000,000, signed during March 2010, but excluding any proceeds from the proposed IPO, that the Company has sufficient capital to fund its operations for at least the next twelve months.

The accompanying consolidated financial statements have been prepared in accordance with United States generally accepted accounting principles and applicable regulations of the Securities and Exchange Commission (“SEC”). The Company’s operating results for the year ended December 31, 2009 are not necessarily indicative of the results that may be expected for any future periods.

Principles of Consolidation—The consolidated financial statements include the accounts of the Company and its wholly owned subsidiaries. All intercompany accounts and transactions have been eliminated in consolidation.
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Osmetech plc

Notes to Consolidated Financial Statements—(Continued)

2. Summary of Significant Accounting Policies

Cash and Cash Equivalents

The Company considers all highly liquid investments with an original maturity of three months or less, at date of purchase, to be cash equivalents. The majority of these funds are held in interest- bearing money market and bank checking accounts. Interest income is recorded on the accrual basis as earned.

Receivables

Accounts receivable consists of amounts due to the Company for sales to customers and are recorded net of an allowance for doubtful accounts. The Company has not historically reserved or written-off any receivables.

Inventories

Inventories are stated at the lower of cost (first-in, first-out) or market and include direct labor, materials, and manufacturing overhead. The Company periodically reviews inventory for evidence of slow-moving or obsolete parts, and writes inventory down to market. This write down is based on management’s reviews of inventories on hand, compared to estimated future usage and sales, shelf-life assumptions, and assumptions about the likelihood of obsolescence. During 2009, due to a change in business strategy, the Company changed the intention to sell certain finished goods inventory, and determined that they would likely be placed free of charge at customer sites pursuant to reagent rental agreements. Therefore, $256,909 was transferred from inventory to property and equipment-net.

Property and Equipment-net

Property, equipment and leasehold improvements are recorded at cost and depreciated using the straight-line method over the assets’ estimated useful lives, which are:


Machinery and laboratory equipment

Instruments at customer locations

Office equipment

Leasehold improvements



-  3 – 5 years

-  3 years

-  2 – 4 years

-  over the shorter period of the life of the lease or the useful economic life

of the asset


Maintenance and repair costs are expensed as incurred.


Intangible Assets

Intangible assets are comprised of licenses or sublicenses to technology covered by patents owned by third parties, and are amortized on a straight-line basis over the expected useful lives of these assets, generally five years. Amortization of licenses begins upon the Company obtaining FDA clearance to sell products containing the licensed technology, and is recorded in cost of sales.

Impairment of Long-Lived Assets

The Company assesses the recoverability of long-lived assets, including intangible assets, by periodically evaluating the carrying value whenever events or changes in circumstances indicate that the carrying amount may not be recoverable. If impairment is indicated, the Company writes down the carrying value of the asset to its estimated fair value. This fair value is primarily determined based on estimated discounted cash flows.
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Osmetech plc

Notes to Consolidated Financial Statements—(Continued)

Use of Estimates

The preparation of financial statements in conformity with accounting principles generally accepted in the United States of America requires management to make estimates and assumptions that affect the amounts reported in the financial statements and the notes thereto. The Company’s significant estimates included in the preparation of the financial statements are related to inventories, plant and equipment, intangible assets and share-based compensation. Actual results could differ from those estimates.

Revenue Recognition

The Company recognizes revenue from product sales and contract arrangements, net of discounts and sales related taxes. The Company recognizes revenue from product sales when there is persuasive evidence that an arrangement exists, delivery has occurred, the price is fixed or determinable and collectability is reasonably assured. Where applicable, all revenue is stated net of sales taxes and trade discounts.

The Company’s XT-8 instruments are placed free of charge with customers in exchange for an annual minimum purchase commitment of products from the customer, while the Company retains the right to access or replace the instruments at any time. Therefore, the instruments remain capitalized on the balance sheet. Revenue from sales of the test cartridges and related products are recognized when the risks and rewards of ownership are transferred to the customer, which is generally at the time of product shipment.

Revenues related to royalties received from licenses are recognized evenly over the contractual period to which the license relates.

Shipping and handling costs are expensed as incurred and included in cost of product sales. In those cases where the Company bills shipping and handling costs to customers, the amounts billed are classified as revenue.

Research and Development Costs

Research and development costs are expensed as incurred.

Income Taxes

The Company accounts for deferred tax assets and liabilities for the expected future tax consequences of events that have been included in the financial statements or tax returns. Deferred tax assets and liabilities are determined based on the differences between the financial reporting and tax bases of assets and liabilities using enacted tax rates in effect for the year in which the differences are expected to reverse. An allowance is provided to reduce deferred tax assets to the amount management believes will, more likely than not, be recovered.

A tax position that is more likely than not to be realized is measured at the largest amount of tax benefit that is greater than 50% likely of being realized upon settlement with the taxing authority that has full knowledge of all relevant information. Measurement of a tax position that meets the more likely than not threshold considers the amounts and probabilities of the outcomes that could be realized upon settlement using the facts, circumstances and information available at the reporting date.

Share-Based Compensation

The Company recognizes share-based compensation expense related to share options and warrants issued to employees and directors in exchange for services. The compensation expense is based on
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Osmetech plc

Notes to Consolidated Financial Statements—(Continued)

the fair value of the share-based compensation utilizing various assumptions regarding the underlying attributes of the options and shares. The estimated fair value of options granted, net of forfeitures expected to occur during the vesting period, is amortized as compensation expense on an accelerated basis to reflect the vesting as it occurs. The share-based compensation expense is recorded in cost of sales, sales and marketing, research and development and general and administrative expenses based on the employee’s respective function. The expense is derived from the Black-Scholes Option Pricing Model that uses several judgment based variables to calculate the expense. The inputs include the expected life of the option or warrant, the expected volatility and other factors.

Fair Value of Financial Instruments

The carrying amount of the Company’s financial instruments, including cash and cash equivalents, accounts receivable and accounts payable approximate their fair values.

Foreign Currency Translation

The functional currency of the Company’s operations in the U.S. is the U.S. dollar, and the functional currency of the U.K. based parent is the British Pound Sterling. Monetary assets and liabilities of the Company’s entities outside of the U.S. are translated into U.S. dollars based on foreign currency exchange rates in effect at the end of each period, and revenues and expenses are translated at weighted average exchange rates during the periods. Gains or losses resulting from these foreign currency translations of the Company’s assets and liabilities are recorded in accumulated other comprehensive income in the consolidated balance sheets.

Transactions in foreign currencies are translated into the relevant functional currency at the rate of exchange prevailing at the date of the transaction. Foreign currency transaction gains, which are included in the results of operations, totaled $303,523, $504,921, and $0 for the years ended December 31, 2009, 2008, and 2007, respectively, and relate primarily to transactions denominated in U.S. dollars which were undertaken by the U.K. based parent.

Derivative Financial Instruments

Derivative financial instruments are used principally in the management of foreign currency and interest rate exposures and are recorded in the consolidated balance sheets at fair value. Derivative instruments not designated as hedges are marked-to-market at the end of each accounting period with the results included in results of operations. The effect on earnings in the periods presented was not material.

Net Loss Per Ordinary Share

Basic net loss per share is computed by dividing loss available to ordinary shareholders (the numerator) by the weighted average number of ordinary shares outstanding during the period (the denominator). Shares issued during the period and shares reacquired during the period are weighted for the portion of the period that they were outstanding. Diluted loss per share is calculated in a similar way to basic loss per share except that the denominator is increased to include the number of additional ordinary shares that would have been outstanding if the dilutive potential ordinary shares had been issued unless the effect would be anti-dilutive. As the Company had a net loss from continuing operations in each of the periods presented, basic and diluted net loss per ordinary share are the same.
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Osmetech plc

Notes to Consolidated Financial Statements—(Continued)

The computations of diluted net loss per ordinary share for the years ended December 31, 2009, 2008 and 2007 did not include the effects of the following options and warrants to acquire ordinary stock which were outstanding as of the end of each year as the inclusion of these securities would have been anti-dilutive.

	
	
	
	Year Ended December 31,
	

	
	
	2009
	
	2008
	
	2007

	
	Share options
	228,439,284
	24,975,790
	
	30,498,838

	
	Warrants
	50,782,043
	
	—
	
	—

	
	
	279,221,327
	24,975,790
	
	30,498,838

	
	
	
	
	
	
	



Additionally, Deferred Shares, which were created at the time of a 10-for-1 consolidation of common shares on September 30, 2005 are excluded from basic and diluted net loss per ordinary share. Management considers these shares to be of minimal value. The deferred shares do not entitle the holder thereof to payment of any dividend or other distribution or to receive notice or attend or vote at any general meeting of the Company. The deferred shares are non transferable. In the event of a return of assets on winding up of the Company, the deferred shareholders receive 1p in respect of their shareholding in its entirety.

Unaudited pro forma net loss per share is presented for additional information only. As disclosed in note 1—Organization and basis of presentation, GenMark will become the new holding company for the Company. In connection with the IPO, the Osmetech plc ordinary shares will be exchanged for the common stock of GenMark on a 1:230 basis. Pro forma net loss from continuing operations per share is computed as if the 1:230 share exchange had occurred at the beginning of the periods presented.

Segment Information

The Company operates in one reportable segment, and substantially all of the Company’s operations and assets are in the United States of America.

The Company had sales to customers representing greater than 10% of the total as follows:

	
	
	
	
	Year Ended December 31,
	
	
	
	

	
	
	
	2009
	
	2008
	
	2007
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Customer A
	
	15%
	13%
	—
	

	
	Customer B
	12%
	23%
	—
	

	
	Customer C
	—
	18%
	31%
	

	
	Customer D
	11%
	
	—
	—
	

	
	Customer E
	—
	
	—
	15%
	

	
	Customer F
	—
	
	—
	17%
	



Comprehensive Income (Loss)

U.S. GAAP requires that all components of comprehensive income (loss), including net income (loss), be reported in the financial statements in the period in which they are recognized. Comprehensive income (loss) is defined as the change in equity during a period from transactions and other events and circumstances from non-owner sources, including accumulated translation adjustments. The Company reports comprehensive income (loss) as a separate component of stockholders’ equity.
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Osmetech plc

Notes to Consolidated Financial Statements—(Continued)

Recent Accounting Pronouncements

In October 2009, authoritative guidance was provided on revenue arrangements with multiple deliverables. Under this guidance, when vendor specific objective evidence or third-party evidence for deliverables in an arrangement cannot be determined, a best estimate of the selling price is required to separate deliverables and allocate arrangement consideration using the relative selling price method. The guidance also includes new disclosure requirements on how the application of the relative selling price method affects the timing and amount of revenue recognition. This guidance is to be applied on a prospective basis for revenue arrangements entered into or materially modified in fiscal years beginning on or after June 15, 2010, with earlier application permitted. The Company is currently evaluating the impact of the implementation on its results of operations, cash flows and financial condition.

3. Intangible assets

Intangible assets, consisting of purchased intellectual property, as of December 31, 2009 and 2008 comprise the following:

	
	
	
	
	December 31, 2009
	
	
	
	
	
	
	December 31, 2008
	
	
	

	
	
	Gross
	
	
	
	
	
	Net
	
	
	
	
	
	
	
	
	
	Net
	

	
	
	carrying
	
	
	Accumulated
	
	carrying
	
	
	Gross carrying
	
	
	Accumulated
	
	carrying

	
	
	amount
	
	
	amortization
	
	
	amount
	
	
	
	amount
	
	
	amortization
	
	
	amount
	

	Patents and trademarks
	$
	438,032
	$
	(438,032)
	$
	—
	$
	438,032
	$
	(437,640)
	$
	392
	

	Intellectual property
	
	877,140
	
	
	(877,140)
	
	—
	
	
	877,140
	
	
	(877,140)
	
	—
	

	Licenses
	
	1,251,518
	
	
	(1,081,467)
	
	170,051
	
	
	1,251,518
	
	
	(276,990)
	
	974,528
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	$
	2,566,690
	$
	(2,396,639)
	$
	170,051
	$
	2,566,690
	$
	(1,591,770)
	$
	974,920

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



Licenses have a weighted average remaining amortization period of 4 years as of December 31, 2009. Amortization expense for intangible assets amounted to

$164,662, $105,455, and $81,090 for the years ended December 31, 2009, 2008, and 2007, respectively. Additionally, during 2009, licenses that were used for the manufacture of certain of the Company’s consumables were impaired due to the Company outsourcing this manufacturing process. This resulted in an impairment charge of $549,148 charged to cost of sales. In addition, an impairment of $91,105 was recorded as a general and administrative expense. Estimated future amortization expense for these licenses is as follows:

	
	Years Ending December 31,
	
	

	
	2010
	$
	92,577

	
	2011
	$
	18,245

	
	2012
	$
	11,750

	
	2013
	$
	11,750

	
	2014
	$
	11,750

	
	Thereafter
	$
	23,979



4. Share-based compensation

Upon the closing of the anticipated NASDAQ common stock offering, all of the outstanding shares of Osmetech plc, including options and warrants allowing for future purchase of Osmetech plc ordinary shares, will be converted into common stock, stock options and warrants exercisable into Genmark Diagnostics, Inc. common stock.
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The Company has granted options under the Osmetech plc 2003 U.S. Equity Compensation Plan (the “U.S. Plan”) and Long Term Incentive Awards (the “LTIPs”) and has entered into individual option agreements that are outside the U.S. Plan.

Employee participation is at the discretion of the compensation committee or senior management of the Company. Options to purchase 6,331,154 shares granted under LTIPs and outside the U.S. Plan, options are exercisable at a price of 0.1 pence (“p”) per share subject to the achievement of specific non-market based performance criteria. All other options are exercisable at a price equal to the average closing quoted market price of the Company’s shares on the date of grant and generally vest between 1 and 4 years.

Options are generally exercisable for a period up to 10 years after grant and are forfeited if the employee leaves the Company before the options vest. As of December 31, 2009, 31,140,484 ordinary shares remain available for future grant of awards under the U.S. Plan.

The following table summarizes stock option activity during the year ended December 31, 2009:

	
	
	
	
	Weighted
	
	Weighted average

	
	
	
	
	average
	
	
	exercise price

	
	
	Number of
	exercise
	
	
	(translated to

	
	
	shares
	
	price
	
	
	
	dollars)
	

	Outstanding at December 31, 2008
	24,975,790
	£0.062
	$
	0.091

	Granted
	262,398,130
	£0.020
	$
	0.033

	Exercised
	
	—
	—
	
	
	—

	Cancelled
	(58,934,636)
	£0.035
	$
	(0.057)

	Outstanding at December 31, 2009
	228,439,284
	£0.021
	$
	0.034

	Exercisable at December 31, 2009
	8,615,094
	£0.035
	$
	0.056



The weighted average fair value of options granted during 2009, 2008 and 2007 was $0.016, $0.119 and $0.173, respectively. The intrinsic value of options exercised in 2008 and 2007 was $3,116, and $285,546, respectively. No options were exercised in 2009. As of December 31, 2009, there were 228,439,284 options that are vested or expected to vest and these options have a remaining weighted average contractual term of 9.82 years, and an aggregate intrinsic value of $0. Options that are exercisable as of December 31, 2009 have a remaining weighted average contractual term of 7.11 years, and an aggregate intrinsic value of $0.

Valuation of Share-Based Awards—The Black-Scholes option pricing model was used for estimating the grant date fair value of stock options granted during the years ended December 31, 2009, 2008 and 2007 with the following assumptions:

	
	Year Ended December 31,

	
	2009
	
	2008
	
	2007
	

	Vesting period (years)
	3.2
	3.0
	3.1
	

	Expected volatility (%)
	66.7
	49.0
	50.7
	

	Expected life (years)
	0-4
	3.0
	3.5
	

	Risk free rate (%)
	2.2
	4.6
	5.3
	

	Expected dividend yield (%)
	0
	0
	0
	



Share Warrants—During 2009, the Company issued warrants to purchase 30,469,226 ordinary shares of the Company’s shares at a price of 2p per share, and warrants to purchase 20,312,817 ordinary shares of
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the Company’s share at a price of 3p per share to a director for services to the Company in connection with the share offering completed in 2009. These warrants were fully vested and exercisable upon issue, and shall continue to be exercisable up to and including the earlier to occur of (i) 60 days after the director leaving the Board (for whatever reason) and (ii) June 30, 2012. In the case of the warrants exercisable at 2p per share, they also cease to be exercisable upon the closing of a financing by the Company of an amount of U.S. $20 million or more.

The resulting charge from these warrants in 2009 of $929,444 was recorded in general and administrative expenses, and was determined using a Black-Scholes pricing model, using the following assumptions for the 2p and 3p options:

	
	2p
	
	3p
	

	Vesting period (years)
	0
	0
	

	Expected volatility (%)
	66.7
	66.7
	

	Expected life (years)
	1
	3
	

	Risk free rate (%)
	0.7
	2.3
	

	Expected dividend yield (%)
	0
	0
	



In 2007, the Company repurchased warrants exercisable for ordinary shares that had previously been issued as part of the consideration for a business combination. These warrants were classified as liabilities, with adjustments to the fair value of these options being recognized in the statement of operations. There was no material movement in the fair value of these warrants between January 1, 2007 and their repurchase.

Share-Based Compensation Expense—Share-based compensation expense, was recognized in the consolidated statements of operations as follows:

	
	
	
	
	Year Ended December 31,
	
	
	

	
	
	2009
	
	
	
	2008
	
	
	
	2007

	Cost of sales
	$
	19,364
	$
	23,243
	$
	63,817

	Sales and marketing
	
	37,344
	
	
	44,826
	
	
	123,075

	Research and development
	
	48,409
	
	
	58,107
	
	
	159,541

	General and administrative
	
	1,205,916
	
	
	(382,395)
	
	
	516,283

	
	
	
	
	
	
	
	
	
	
	

	
	$
	1,311,033
	$
	(256,219)
	$
	862,716

	
	
	
	
	
	
	
	
	
	
	



Additionally, $325,475 of share-based compensation was recognized from discontinued operations in the year ended December 31, 2007.

No share-based compensation was capitalized during the periods presented, and there was no unrecognized tax benefit related to share-based compensation for the years ended December 31, 2009, 2008 and 2007. During 2008, the Company determined that certain performance based criteria for options previously issued to certain executives would not be met. Accordingly, all expenses that had previously been recognized were reversed. No other options with performance based conditions have been outstanding during the periods presented. At December 31, 2009, the estimated total remaining unamortized compensation expense, net of forfeitures, associated with share-based awards was $2,380,016 which is expected to be recognized over a weighted-average period of 3.5 years.
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5. Income Taxes

The components of income (loss) before income taxes were as follows :

	
	
	
	Year Ended December 31,
	
	
	
	

	
	2009
	
	
	
	2008
	
	
	
	2007
	

	Domestic (U.S. Entities)
	$ (18,332,641)
	$
	(25,585,488)
	$
	(19,181,623)

	Foreign (Non U.S. Entities)
	(1,768,738)
	
	
	(2,530,409)
	
	
	(5,056,286)

	
	
	
	
	
	
	
	
	
	
	

	
	$ (20,101,379)
	$
	(28,115,897)
	$
	(24,237,909)

	
	
	
	
	
	
	
	
	
	
	



The components of the income tax benefit for continuing operations are as follows for the years ended December 31, 2009, December 31, 2008 and December 31, 2007:

	
	
	
	
	Year Ended December 31,
	
	
	

	
	
	
	2009
	
	
	2008
	
	
	2007
	

	Current expense (benefit):
	
	
	
	
	
	
	
	
	
	

	U.S.
	$
	(165,339)
	$
	—
	$
	—

	State
	
	
	2,872
	
	8,583
	
	
	—

	Foreign (Non-U.S. entities)
	
	
	—
	
	
	180,023
	
	
	(300,214)

	
	
	
	
	
	
	
	
	
	
	

	Total current expense (benefit)
	
	
	(162,467)
	
	188,606
	
	
	(300,214)

	Non-current expense:
	
	
	
	
	
	
	
	
	
	

	U.S.
	
	
	—
	
	—
	
	—

	State
	
	
	23,697
	
	58,130
	
	
	—

	Foreign (Non-U.S. entities)
	
	
	—
	
	
	—
	
	
	—
	

	Total non-current expense
	
	
	23,697
	
	58,130
	
	
	—

	Deferred expense (benefit):
	
	
	
	
	
	
	
	
	
	

	U.S.
	
	
	—
	
	—
	
	—

	State
	
	
	—
	
	—
	
	—

	Foreign (Non-U.S. entities)
	
	
	—
	
	
	—
	
	
	—
	

	Total deferred expense
	
	
	—
	
	
	—
	
	
	—
	

	Total expense (benefit)
	$
	(138,770)
	$
	246,736
	
	$
	(300,214)
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The components of net deferred income taxes consist of the following as of:

	
	
	
	
	
	Year Ended December 31,
	
	
	

	
	
	
	2009
	
	
	
	2008
	
	
	2007
	

	
	Current deferred income tax assets (liabilities):
	
	
	
	
	
	
	
	
	
	

	
	Compensation accruals
	$
	82,262
	
	$
	95,135
	
	$
	534,480

	
	Accruals and reserves
	
	568,189
	
	
	
	837,665
	
	
	824,656

	
	State tax provision
	
	1,251
	
	
	
	8,099
	
	
	51,588

	
	Valuation allowance
	
	(651,702)
	
	
	(940,899)
	
	(1,410,724)

	
	Total current deferred income taxes
	
	—
	
	
	
	—
	
	
	—
	

	
	Noncurrent deferred income tax assets (liabilities):
	
	
	
	
	
	
	
	
	
	

	
	Property and equipment and intangible assets
	
	1,068,097
	
	
	
	(98,712)
	
	(23,948)

	
	Intercompany interest expense
	
	2,140,075
	
	
	
	2,006,305
	
	
	2,408,932

	
	NOL and credits
	
	34,941,648
	
	
	
	26,949,147
	
	
	18,707,490

	
	Valuation allowance
	
	(38,149,820)
	
	
	(28,856,740)
	
	(21,092,474)

	
	Total noncurrent deferred income taxes
	
	—
	
	
	
	—
	
	
	—
	

	
	Net deferred income taxes
	$
	—
	$
	—
	$
	—

	
	
	
	
	
	
	
	
	
	
	
	



A reconciliation of income tax (expense) benefit for continuing operations to the amount computed by applying the statutory federal income tax rate (the U.S. federal rate has been utilized as the Company’s primary operations are taxed at the U.S. federal rate) to the loss from continuing operations is summarized as follows:

	
	
	2009
	
	2008
	
	2007
	
	

	
	U.S. Federal statutory income tax rate
	34.0 %
	34.0%
	34.0 %
	

	
	Permanent differences
	(0.09)%
	(1.84)%
	(0.08)%
	

	
	State taxes
	(0.13)%
	(0.21)%
	—  %
	

	
	Effect of non-U.S. operations
	(0.53)%
	(0.49)%
	(1.15)%
	

	
	Effective rate change non-U.S.
	(0.64)%
	(2.09)%
	—  %
	

	Valuation allowance
	
	
	
	
	
	
	

	
	(31.92)%
	(30.25)%
	(31.53)%
	

	
	
	
	
	
	
	
	
	

	
	Total tax (benefit) provision
	0.69 %
	(0.88)%
	1.24 %
	

	
	
	
	
	
	
	
	
	



As of December 31, 2009, the Company had net operating loss carryforwards of approximately $62,531,646 and $5,154,453 for federal and state income tax purposes, respectively. These may be used to offset future taxable income and will begin to expire in varying amounts through 2029. In addition, the Company has non-U.S. net operating loss carryforwards of $30,388,000. These losses are not subject to time limit restrictions.

Pursuant to Internal Revenue Code Section 382, use of the Company’s NOL and credit carryforwards may be limited if the Company experiences a cumulative change in ownership of greater than 50% in a moving three-year period. Ownership changes could impact the Company’s ability to utilize NOL and credit carryforwards remaining at an ownership change date. The Company has not completed a 382 study at this time.

The Company has established a full valuation allowance for its deferred tax assets due to uncertainties that preclude it from determining that it is more likely than not that the Company will be able to
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generate sufficient taxable income to realize such assets. Management assesses the available positive and negative evidence to estimate if sufficient future taxable income will be generated to utilize the existing deferred tax assets. A significant piece of objective negative evidence evaluated was the cumulative loss incurred over the three year period ended December 31, 2009. Such objective evidence limits the ability to consider other subjective evidence such as the projections for future growth. Based on this evaluation, as of December 31, 2009, a valuation allowance of $38,801,522 has been recorded in order to measure only the portion of the deferred tax asset that more likely than not will be realized. The amount of the deferred tax asset considered realizable, however, could be adjusted if estimates of future taxable income during the carryforward period are reduced or if objective negative evidence in the form of cumulative losses is no longer present and additional weight may be given to subjective evidence such as the projections for growth.

The Company adopted certain provisions of ASC 740, “Income Taxes” (previously reported as Interpretation No. 48 “Accounting for Uncertainty in Income Taxes—an interpretation of FASB Statement No. 109), which contains a two-step approach to recognizing and measuring uncertain tax positions. The first step is to evaluate the tax position for recognition by determining if the weight of available evidence indicates it is more likely than not, that the position will be sustained on audit, including resolution of related appeals or litigation processes, if any. The second step is to measure the tax benefit as the largest amount, which is more than 50% likely of being realized upon ultimate settlement. Income tax positions must meet a more-likely-than-not recognition threshold at the effective date to be recognized upon the adoption of FIN 48 and in subsequent periods. This interpretation also provides guidance on measurement, derecognition, classification, interest and penalties, accounting in interim periods, disclosure and transition.

Upon adoption of FIN 48 on January 1, 2007, the Company did not have any unrecognized tax benefits. In accordance with the adoption, a reconciliation of the beginning and ending amount of unrecognized tax benefits, exclusive of accrued interest and penalties, is as follows:

	
	
	
	
	2009
	
	
	2008
	
	
	2007
	

	
	Balance at January 1
	$
	382,000
	$
	382,000
	$
	—
	

	
	Additions based on tax positions related to the current year
	
	
	—
	
	
	—
	
	
	382,000
	

	
	Balance at December 31
	$
	382,000
	$
	382,000
	$
	382,000
	

	
	
	
	
	
	
	
	
	
	
	
	



At December 31, 2009 and 2008, the Company classified $463,000 and $440,000, respectively, of total unrecognized tax benefits, which includes accrued interest and penalties of $81,000 and $58,000 for the years ended December 31, 2009 and 2008, respectively, as a component of other long-term liabilities. This represents the amount of unrecognized tax benefits that would, if recognized, reduce the Company’s effective income tax rate in any future periods. The Company does not expect its unrecognized tax benefits to change significantly over the next 12 months. The Company recognizes interest and penalties related to uncertain tax positions as income tax expense.

The Company is subject to taxation in the UK, U.S. and various states jurisdictions. As of December 31, 2009 the Company’s tax years after 2007 are subject to examination by the UK tax authorities. With few exceptions, as of December 31, 2009, the Company is no longer subject to U.S. federal, state, local or foreign examinations by tax authorities for years before 2005.
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6. Commitments and Contingencies

The Company has various operating lease agreements for its office, manufacturing, warehousing and laboratory space and equipment. Rent and operating expenses charged were $1,124,655, $1,228,173, and $1,233,014 for the years ended December 31, 2009, 2008, and 2007, respectively. Pursuant to one of the Company’s lease agreements 50 percent of the monthly rental for the period from February 2009 to December 2009 has been deferred. The balance deferred as at December 31, 2009 was $186,949. The amount deferred bears interest at 6.5% per annum and is payable in full no later than December 31, 2010. The amount outstanding is secured on all personal property of Osmetech Molecular Diagnostics.

Annual future minimum obligations for operating leases as of December 31, 2009 are as follows:

	
	
	
	
	
	
	
	
	
	
	
	Operating
	

	
	
	Years Ending December 31,
	
	
	
	
	
	
	
	leases
	

	
	
	2010
	
	
	
	
	
	
	
	$
	689,330
	

	
	
	2011
	
	
	
	
	
	
	
	
	184,821
	

	
	
	2012
	
	
	
	
	
	
	
	
	8,146
	

	
	
	Total minimum lease payments
	
	
	
	
	
	
	$
	882,297
	

	7.
	Inventory
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Inventory on hand as of December 31, 2009 and 2008 was comprised of the following:
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	2009
	
	
	
	
	2008
	

	
	
	Raw materials and work-in-process
	$
	70,035
	$
	1,094,228
	

	
	
	Finished goods
	
	
	66,932
	
	
	
	527,031
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	$
	136,967
	$
	1,621,259
	

	
	
	
	
	
	
	
	
	
	
	
	
	



The reduction in raw materials and work-in-process during 2009 reflects the transfer of instrument inventory to property and equipment, which is expected to be utilized for purposes other than commercial sale, and the write down of inventory as a result of management’s review for slow-moving and obsolete parts, when it was determined that certain items would not be saleable.

8. Property and Equipment, net

Property and equipment was comprised of the following as of December 31, 2009 and 2008:

	
	
	2009
	
	2008
	

	Property and equipment—at cost:
	
	
	
	
	

	Plant, machinery and laboratory instruments
	$
	4,274,115
	$ 3,726,802

	Office equipment
	
	1,079,214
	1,248,547

	Leasehold improvements
	
	74,394
	
	292,066

	
	
	
	
	
	

	Total property and equipment—at cost
	
	5,427,723
	
	5,267,415

	Less accumulated depreciation
	
	(4,046,105)
	(2,923,110)

	
	
	
	
	
	

	Net property and equipment
	$
	1,381,618
	
	$ 2,344,305

	
	
	
	
	
	



The depreciation expense amounted to $1,404,412, $1,052,200 and $904,114 for the years ended December 31, 2009, 2008 and 2007 respectively.

During 2009, approximately $256,909 of instruments were transferred out of finished goods inventory into property and equipment, net, when the Company changed its strategy from outright sales of
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instruments to placing instruments with customers for no initial charge and recovering that cost through the sale of test cartridges pursuant to reagent rental agreements.

Due to the anticipated acceleration of the release of future generations of the Company’s products, in particular the AD-8 System, the Company assessed all instruments for impairment. For instruments placed with customers the carrying amount was written down to fair value based on the projected discounted net cash flows to be generated from the sale of test cartridges. Instruments that were not expected to generate any future revenues were impaired to $0. The Company recorded an aggregate impairment charge of $865,389 of which $665,718 was charged to cost of sales in respect of instruments placed with customers, $69,959 was charged to research and development expenses in respect of instruments being used for research purposes, and $129,712 was charged to sales and marketing expenses in respect of instruments being used for demonstration purposes only. Additionally in 2009, the Company revised the estimated useful life of instruments from 5 to 3 years, although this did not result in a material increase in the depreciation charge during the year.

9. Employee Benefit Plan

The Company has a 401(k) tax-deferred savings plan, whereby eligible employees may contribute a percentage of their eligible compensation. Company contributions are discretionary. Including administrative fees, the expense was $172,668, $304,449, and $254,901 for the years ended December 31, 2009, 2008 and 2007, respectively. Additionally, the Company has made contributions to other defined contribution plans on behalf of its employees amounting to $58,004, $98,325, and $97,974 for fiscal 2009, 2008 and 2007, respectively.

10. Fair Value of Financial Instruments

The Company’s financial instruments consist of cash equivalents, accounts receivable, and accounts payable. The carrying amounts of accounts receivable and accounts payable are considered reasonable estimates of their fair value, due to the short maturity of these instruments.

Accounting literature provides a fair value hierarchy, which classifies fair value measurements based on the inputs used in measuring fair value. These inputs include: Level 1, defined as observable inputs such as quoted prices for identical instruments in active markets; Level 2, defined as inputs other than quoted prices in active markets that are either directly or indirectly observable; and Level 3, defined as unobservable inputs for which little or no market data exists, therefore requiring an entity to develop its own assumptions.

Cash and cash equivalents: The carrying amounts reported in the balance sheets for cash and cash equivalents are stated at their fair market value.

Accrued liabilities: The carrying value approximates fair value.

Foreign exchange contracts: The Company does not use derivative financial instruments for speculative or trading purposes. Where available, the Company enters into foreign exchange forward contracts to hedge certain balance sheet exposures and intercompany balances against future movement in foreign exchange rates. Gains and losses on the foreign exchange contracts are included in interest and other income, net, which offset foreign exchange gains or losses from revaluation of foreign currency-denominated balance sheet items and intercompany balances.

The foreign exchange forward contracts require the Company to exchange foreign currencies to U.S. dollars or vice versa, and generally mature in one month or less. As of December 31, 2009, 2008 and
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2007, the Company had outstanding foreign exchange forward contracts with aggregate notional amounts of $0, $6.0 million and $0, respectively, which had remaining maturities of less than six months. The fair value recorded on the consolidated balance sheets for foreign exchange contracts is not material.

Non-recurring measurements: The Company measures the fair value of its long-lived assets on a periodic basis when it appears that there may be requirement to do so, such as an indication of impairment. During the year ended December 31, 2009, impairment indicators required that an assessment of the fair value of certain intangible assets and instruments. These fair value measurements were done on the basis of unobservable Level 3 inputs, for which little or no market data exists. These inputs included the assumptions of future cash flows related to the items, and a discount rate applied to these cash flows. The assumed cash flows were projected based on management’s best estimates for the remaining net cash flows for each item over its the estimated remaining useful life. Due to the relatively short-term period of future cash flows on these items, the use of a discount rate did not have a material impact on the valuation of these items. Impairments recorded during the period as a result of these fair value measurements were $640,253 for intangible assets (note 3), and $865,389 on the laboratory instruments (note 8).

11. Discontinued operations Critical Care Division

In December 2006, the Company entered into a sale and purchase agreement to dispose of its Critical Care Division. The disposal was effected in order to generate cash flow for the expansion of the Company’s other businesses. The disposal was completed on January 31, 2007, on which date control of the business passed to the acquirer. The fair value of the consideration received was $43,294,632 which comprised cash consideration of $45,358,000, less costs of $2,063,368.

GeneSensor

During 2007, the development of the GeneSensor instrument platform was discontinued with the Company’s resources fully focused on the eSensor technology and XT-8 platform. The GeneSensor technology was obtained as part of the acquisition of Molecular Sensing plc in 2004. Due to the decision to abandon the GeneSensor business, the Company impaired all of its assets related to GeneSensor with the related impairment charge being reported within discontinued operations. The impairment losses included the impairment of the property and equipment amounting to $91,553 and the impairment of intangible assets amounting to $74,426. All of these impairments have been reported in the loss attributable to the GeneSensor discontinued operation.

	
	
	
	Critical
	
	
	
	
	
	
	
	
	

	
	
	
	Care
	
	
	
	
	
	
	
	
	

	Year Ended December 31, 2007
	
	
	Division
	
	
	GeneSensor
	
	
	
	Total
	
	

	Revenue
	$
	1,490,581
	$
	—
	$
	1,490,581
	
	

	Expenses
	
	(2,255,391)
	
	
	(365,867)
	
	
	(2,621,258)
	

	Impairment losses
	
	—
	
	
	
	(165,979)
	
	
	(165,979)
	

	Loss before and after income taxes
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	(764,810)
	
	
	(531,846)
	
	
	(1,296,656)
	

	Profit on disposal of discontinued operations
	
	36,488,149
	
	
	
	—
	
	
	
	36,488,149
	
	

	Attributable tax expense
	
	(709,000)
	
	
	—
	
	
	(709,000)
	

	Net profit/ loss attributable to discontinued operations, net of
	
	
	
	
	
	
	
	
	
	
	
	

	tax
	$
	35,014,339
	$
	(531,846)
	$
	34,482,493
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Both basic and diluted net income per share related to discontinued operations in 2007 amounted to $0.17 per share, and exclude the effects of the anti-dilutive shares described in Note 2 as the Company had net losses from continuing operations during the year.

The carrying amount of the major classes of assets and liabilities of the Critical Care Division included as part of the disposal group as of January 31, 2007 was as follows:

	
	
	
	Total
	

	Goodwill
	$
	533,498

	Property and equipment
	
	
	1,695,482

	Inventories
	
	
	3,443,361

	Accounts receivables
	
	
	2,684,602

	
	
	
	
	

	
	
	
	8,356,943

	Accounts payable
	
	
	(1,163,078)

	
	
	
	
	

	Net assets as of January 31, 2007, the date of disposal
	$
	7,193,865

	
	
	
	
	



12. Other Current Assets and Liabilities, and other non-current liabilities consisted of the following as of December 31, 2009, and 2008:

	
	
	2009
	
	
	2008
	

	Other Current Assets
	
	
	
	
	
	

	Deposits
	$
	344,558
	$
	706,667
	

	Other
	
	647,623
	
	
	586,832
	

	Total
	$
	992,181
	$
	1,293,499
	

	
	
	
	
	
	
	

	Other Current Liabilities
	
	
	
	
	
	

	Accrued professional fees
	$
	544,524
	$
	271,206
	

	Rental related liabilities
	
	188,070
	
	
	—
	

	Other
	
	153,438
	
	
	1,133,527
	

	Total
	$
	886,032
	$
	1,404,733
	

	Other non-current liabilities
	
	
	
	
	
	

	
	
	
	
	
	
	

	Rental related liabilities
	$
	332,334
	$
	329,237
	

	Liability pertaining to uncertain tax position
	
	463,000
	
	
	440,000
	

	Total
	$
	795,334
	$
	769,237
	

	
	
	
	
	
	
	



13. Subsequent Events

On February 8, 2010, the Company entered into a seven year seven month lease for a new 31,098 square foot facility in Carlsbad, California. The facility is part of a 3-building office and research and development project commonly known as “The Campus” located and addressed at 5964 La Place Court, Carlsbad, California, and comprising a total of approximately 158,733 rentable square feet. Monthly rental payments of $45,092 commence upon the date of substantial completion of the tenant improvements in the premises and increase 3% annually thereafter. The Company also pays its prorata share of the building and project maintenance, property tax, management and other costs subject to certain limitations. The Company has paid a $55,000 security deposit and provided a $500,000 standby letter of credit as security for the future rent as well as up to $2.0 million in landlord funded tenant improvements. The lease also provides for expansion rights and rights of first refusal for expansion within the company’s building, subject to certain limitations.
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In March 2010, the Company entered into a loan and security agreement with Square 1 Bank, pursuant to which it obtained a credit facility consisting of a revolving line of credit in the amount of up to $2 million and an equipment term loan in the amount of up to $2 million. Based upon certain financial covenants, interest on the revolving line of credit will be either (i) the greater of (a) the bank’s prime rate (3.25% as of March 15, 2010) plus 2.75%, or (b) 6% or (ii) the greater of (a) the bank’s prime rate plus 3.75%, or (b) 7%. In addition, based upon certain financial covenants, interest on the term loan will be either (i) the greater of (a) the bank’s prime rate plus 3.25%, or (b) 6.50% or (ii) the greater of (a) the bank’s prime rate plus 4.25%, or (b) 7.50%. The revolving line matures in July 2011 and the term loan matures in July 2013.

Pursuant to the terms of the loan and security agreement, the Company is required to maintain certain minimum cash ratios based upon the total cash balance and whether there are any outstanding amounts borrowed against the revolving line of credit or term loan. In addition, the loan and security agreement includes several restrictive covenants, including requirements that the Company obtain the consent of Square 1 Bank prior to entering into any change of control event unless all debt is repaid to Square 1 Bank prior to the change of control event, incurring other indebtedness or liens with respect to its property, making distributions to its stockholders, making certain investments or entering into certain transactions with affiliates and other restrictions on storing inventory and equipment with third parties. To secure the credit facility, the Company granted Square 1 Bank a first priority security interest in its assets and intellectual property rights. As of March 19, 2010, we had not drawn down any funds under the credit facility or the term loan.
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PART II

INFORMATION NOT REQUIRED IN PROSPECTUS

Item 13.	Other Expenses of Issuance and Distribution.

The following table indicates the expenses to be incurred in connection with the offering described in this registration statement, other than underwriting discounts and commissions, all of which will be paid by us. All of the amounts are estimated except the SEC registration fee, the FINRA filing fee and The NASDAQ Global Market listing fee.

	
	
	
	Amount to be

	
	
	
	paid
	

	SEC registration fee
	$
	3,280
	

	NASDAQ Global Market listing fee
	
	
	*
	

	FINRA filing fee
	$
	5,100
	

	Printing and mailing
	$
	300,000
	

	Legal fees and expenses
	$
	1,200,000
	

	Accounting fees and expenses
	$
	500,000
	

	Blue sky fees and expenses
	
	
	*
	

	Transfer agent and registrar
	$
	25,000
	

	Miscellaneous
	
	
	*
	

	Total
	
	
	*
	

	
	
	
	
	

	
	
	
	
	



* To be provided by amendment.

Item 14.	Indemnification of Directors and Officers.

Our certificate of incorporation and bylaws that will be effective upon completion of the offering provide that each person who was or is made a party or is threatened to be made a party to or is otherwise involved (including, without limitation, as a witness) in any action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he or she is or was one of our directors or officers or is or was serving at our request as a director, officer, or trustee of another corporation, or of a partnership, joint venture, trust or other enterprise, including service with respect to an employee benefit plan, whether the basis of such proceeding is alleged action in an official capacity as a director, officer or trustee or in any other capacity while serving as a director, officer or trustee, shall be indemnified and held harmless by us to the fullest extent authorized by the Delaware General Corporation Law against all expense, liability and loss (including attorneys’ fees, judgments, fines, ERISA excise taxes or penalties and amounts paid in settlement) reasonably incurred or suffered by such.

Section 145 of the Delaware General Corporation Law permits a corporation to indemnify any director or officer of the corporation against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably incurred in connection with any action, suit or proceeding brought by reason of the fact that such person is or was a director or officer of the corporation, if such person acted in good faith and in a manner that he or she reasonably believed to be in, or not opposed to, the best interests of the corporation, and, with respect to any criminal action or proceeding, if he or she had no reason to believe his or her conduct was unlawful. In a derivative action, or an action brought by or on behalf of the corporation, indemnification may be provided only for expenses actually and reasonably incurred by any director or officer in connection with the defense or settlement of such an action or suit if such person acted in good faith and in a manner that he or she reasonably believed to be in, or not opposed to, the best interests of the corporation, except that no indemnification shall be provided if such person shall have been adjudged to be liable to the corporation, unless and only to the extent that the court in which the action or suit was brought shall determine that the defendant is fairly and reasonably entitled to indemnity for such expenses despite such adjudication of liability.
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Pursuant to Section 102(b)(7) of the Delaware General Corporation Law, Article 12 of our certificate of incorporation eliminates the liability of a director to us or our stockholders for monetary damages for such a breach of fiduciary duty as a director, except for liabilities arising:

· from any breach of the director’s duty of loyalty to us or our stockholders;

· from acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law;

· under Section 174 of the Delaware General Corporation Law; and

· from any transaction from which the director derived an improper personal benefit.

The foregoing discussion of our certificate of incorporation, bylaws, indemnification agreements, and Delaware law is not intended to be exhaustive and is qualified in its entirety by such certificate of incorporation, bylaws, indemnification agreements, or law.

Reference is made to Item 17 of our undertakings with respect to liabilities arising under the Securities Act. Reference is also made to the form of underwriting agreement filed as Exhibit 1.1 to this registration statement for the indemnification agreements between us and the underwriters.

Item 15.	Recent Sales of Unregistered Securities

Stock Options Grants

Since March 1, 2007, Osmetech granted stock options to employees and directors pursuant to which the optionees may purchase up to an aggregate of 1,156,471 ordinary shares at a weighted average exercise price of $8.59 per share after giving effect to the Reorganization. Of the options granted during this period, options to purchase a total of 26,509 ordinary shares have been exercised and a total of 299,983 options to purchase ordinary shares were forfeited. The sale and issuance of these securities were exempt from registration under Rule 701 under the Securities Act.

Issuances of Ordinary Shares and Warrants by Osmetech

On December 5, 2008, Osmetech issued 1,050,813 ordinary shares at $3.36 per share to “accredited investors” as defined in Regulation D under the Securities Act of 1933, or Regulation D, for net proceeds of approximately $3.41 million. On December 21, 2008, Osmetech issued 1,942,624 ordinary shares to “accredited investors” as defined in Regulation D at $3.36 per share for net proceeds of approximately $6.31 million.

On June 25, 2009, Osmetech issued 1,139,285 ordinary shares to “accredited investors” as defined in Regulation D at $7.59 per share for net proceeds of approximately $8.5 million. On December 21, 2009, Osmetech issued 2,086,090 ordinary shares to “accredited investors” as defined in Regulation D at $7.82 per share for net proceeds of approximately $15.7 million.

Effective July 1, 2009, Osmetech issued a warrant to purchase 132,475 ordinary shares at an exercise price of $7.44 and a warrant to purchase 88,317 ordinary shares at an exercise price of $11.16. Each of the warrants was issued to an “accredited investor” as defined in Regulation D.

Each of the foregoing share numbers gives effect to the Reorganization. No underwriters were involved in the foregoing sales of securities. To the extent an exemption from registration was required, the securities were sold and issued to accredited investors in reliance upon the exemption from the registration requirements of the Securities Act, as set forth in Section 4(2) under the Securities Act and, with respect to the sales of ordinary shares, Rule 506 of Regulation D under the Securities Act. The
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purchasers of shares and warrants represented to Osmetech in connection with their purchase that they were accredited investors and were acquiring the securities for investment and not distribution, that they could bear the risks of the investment and could hold the securities for an indefinite period of time. The purchasers received written disclosures that the securities had not been registered under the Securities Act and that any resale must be made pursuant to a registration or an available exemption from such registration. The sales of these securities were made without general solicitation or advertising.

Issuances of Common Stock by GenMark Diagnostics, Inc.

Since our incorporation in February 2010, we have issued and sold the following securities that were not registered under the Securities Act:

In connection with our incorporation and initial organization, we issued 1,000 shares of common stock to Osmetech plc for a total consideration of $0.10, which was exempt from registration pursuant to Regulation S under the Securities Act.

Concurrent with the effective time of this offering, we will issue shares of our common stock to the existing shareholders of Osmetech plc in exchange for the cancellation of their outstanding Osmetech ordinary shares pursuant to a scheme of arrangement under Part 26 of the U.K. Companies Act of 2006. Based on the number of ordinary shares of Osmetech outstanding as of March 31, 2010, and the exchange ratio set forth in the scheme of arrangement, we will issue 7,110,929 shares of common stock to the existing shareholders of Osmetech plc. The scheme of arrangement will be approved by the courts in the United Kingdom and by the Osmetech shareholders. The issuances will be exempt from registration pursuant to Section 3(a)(10) of the Securities Act.

In connection with the scheme of arrangement, the holders of outstanding options and warrants to purchase ordinary shares in Osmetech will be given the opportunity to surrender their options and warrants for options and warrants to purchase shares of common stock in GenMark. Based on the options and warrants of Osmetech outstanding as of March 31, 2010, and the exchange ratio set forth in the scheme of arrangement, we will issue options and warrants exercisable for 1,214,007 shares of GenMark common stock to the existing option and warrant holders of Osmetech. The issuance of these options and warrants will be exempt from registration under the Securities Act in reliance on Section 4(2) of the Securities Act or Rule 701 promulgated under Section 3(b) of the Securities Act as transactions not involving a public offering or transactions under compensatory benefit plans and contracts relating to compensation as provided under Rule 701.

II-3

[image: ]Table of Contents

Item 16.	Exhibits and Financial Statement Schedules.

(a) See the Exhibit Index on the page immediately preceding the exhibits for a list of exhibits filed as part of this registration statement on Form S-1, which Exhibit Index is incorporated herein by reference.

(b) Financial Statement Schedules

All other schedules have been omitted because they are not applicable.

Financial Statement Schedules

All schedules have been omitted because they are not required or are not applicable or the required information is shown in the financial statements or notes thereto.

Item 17.	Undertakings

(a) The undersigned registrant hereby undertakes to provide to the underwriters at the closing specified in the underwriting agreement, certificates in such denominations and registered in such names as required by the underwriters to permit prompt delivery to each purchaser.

(b) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the registrant pursuant to the provisions described under Item 14 above, or otherwise, the registrant has been informed that in the opinion of the Securities and Exchange Commission such indemnification is against public policy as expressed in the Securities Act and is therefore unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final adjudication of such issue.

(c) The undersigned Registrant hereby undertakes that:

(1) For purposes of determining any liability under the Securities Act of 1933, the information omitted from the form of prospectus filed as part of this registration statement in reliance upon Rule 430A and contained in a form of prospectus filed by the registrant pursuant to Rule 424(b)(1) or (4) or 497(h) under the Securities Act shall be deemed to be part of this registration statement as of the time it was declared effective.

(2) For the purpose of determining any liability under the Securities Act of 1933, each post-effective amendment that contains a form of prospectus shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
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SIGNATURES

Pursuant to the requirements of the Securities Act, the Registrant certifies that it has reasonable grounds to believe that it meets all of the requirements for filing on Form S-1 and has duly caused this Amendment No. 1 to Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized, in Pasadena, California, on April 20, 2010.

GENMARK DIAGNOSTICS, INC.

	By:
	/s/  JON FAIZ KAYYEM, PH.D.

	
	Name:
	Jon Faiz Kayyem, Ph.D.

	
	Title:
	Chief Executive Officer



Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed below by the following persons in the capacities and on the dates indicated below.

	
	
	
	
	
	Signature
	
	
	Title
	
	Date
	

	
	
	/s/
	JON FAIZ KAYYEM, PH.D
	President and Chief Executive Officer (Principal
	
	

	
	
	
	
	Jon Faiz Kayyem, Ph.D
	Executive Officer)
	
	April 20, 2010

	
	
	
	/s/
	STEVEN KEMPER
	Chief Financial Officer (Principal Financial Officer
	
	

	
	
	
	
	Steven Kemper
	and Principal Accounting Officer)
	
	April 20, 2010

	
	
	
	
	*
	
	
	Chairman of the Board
	
	April 20, 2010

	
	
	
	
	Christopher Gleeson
	
	
	
	
	

	
	
	
	
	*
	
	
	Director
	
	April 20, 2010

	
	
	
	
	Daryl J. Faulkner
	
	
	
	
	

	
	
	
	
	*
	
	
	Director
	
	April 20, 2010

	
	
	
	
	Kevin C. O’Boyle
	
	
	
	
	

	*by:
	/S/
	JON FAIZ KAYYEM
	
	
	
	
	

	
	
	
	
	Jon Faiz Kayyem
	
	
	
	
	
	

	
	
	
	
	Attorney-in-fact
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	March 24, 2008.**

	10.3
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EXHIBIT 10.3

FIRST AMENDMENT TO STANDARD

INDUSTRIAL/COMMERCIAL SINGLE-TENANT LEASE - NET

THIS FIRST AMENDMENT TO STANDARD INDUSTRIAL/COMMERCIAL SINGLE-TENANT LEASE – NET (this “Amendment”) is made as of February 1, 2009, (the “Effective Date”) by and between the trustees of the COLLIS P. AND HOWARD HUNTINGTON MEMORIAL HOSPITAL TRUST (“Lessor”), and OSMETECH TECHNOLOGY INC., Delaware corporation (“Lessee”) (collectively, the “Parties”). This Amendment is made with reference to the following facts:

RECITALS

A. The Parties entered into that certain Standard Industrial/Commercial Single-Tenant Lease – Net, dated March 24, 2008 and Addendum thereto (the “Lease”), pursuant to which Lessee leased from Lessor that certain real property located at 757 S. Raymond Avenue, Pasadena, California 91105. Capitalized terms set forth herein and not otherwise defined herein shall have the meanings set forth in the Lease.

B. Pursuant to the Lease, the Lessee agreed to pay to Lessor, among other things, Base Rent, as adjusted from time to time, on a monthly basis.

C. The Parties have agreed to modify Lessee’s payment obligations with respect to Base Rent under the Lease, on the terms and conditions set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Lessor and Lessee agree as follows:

1. Base Rent.

a. All Base Rent due and payable pursuant to the Lease from February 1, 2009 through October 31, 2009, shall be payable by Lessee to Lessor as follows: one-half of the Base Rent each month shall be paid in cash on the due date as set forth in the Lease, and payment of the other half of Base Rent shall be deferred (“Deferred Base Rent”). On the original payment date thereof each month, the amount of Deferred Base Rent shall accrue, bear interest, and be due and payable, as set forth in Exhibit A hereto. Lessee’s obligation to repay Deferred Base Rent shall be evidenced by and added to principal outstanding under that certain Secured Promissory Note (the “Note”) executed by Lessee to the order of Lessor concurrently herewith, substantially in the form attached hereto as Exhibit B. The entire balance of Deferred Base Rent together with all accrued interest shall be due and payable in full on July 1, 2010.

b. From and after November 1, 2009, Lessee’s obligation to pay the full amount of Base Rent in cash each month shall resume as set forth in the

Lease.

2. Security Agreement[image: ]. To secure Lessee’s obligation under the Note, and as a condition precedent to the effectiveness of this Amendment, Clinical Micro Sensors, Inc., a Delaware corporation, dba Osmetech Molecular Diagnostics (“OMD”), a subsidiary of Lessee, shall deliver a security agreement to Lessor (“Security Agreement”) and grant to Lessor a first priority perfected security interest in certain equipment as listed in Exhibit C attached hereto.

3. Default. Lessee’s or OMD’s failure to pay or perform any obligation under the Note or the Security Agreement shall constitute a default under the Lease.

4. Effectiveness of the Lease. Except as specifically set forth in this Amendment, all of the terms, conditions and provisions of the Lease remain unmodified and in full force and effect.

5. Counterparts. This Amendment may be executed in one or more counterparts, each of which shall be deemed an original and all of which combined shall constitute one and the same instrument.

IN WITNESS WHEREOF, Lessor and Lessee have executed this Agreement as of the Effective Date.

	LESSOR:
	
	/s/ James S. Noble

	
	
	
	
	
	

	
	
	
	
	James S. Noble, Agent of the COLLIS P. AND HOWARD

	
	
	
	
	HUNTINGTON MEMORIAL HOSPITAL TRUST

	
	
	
	
	
	

	
	
	
	
	Jeffrey P. Weigand, Agent of the COLLIS P. AND

	
	
	
	
	HOWARD HUNTINGTON

	
	
	
	
	MEMORIAL HOSPITAL TRUST

	LESSEE:
	
	OSMETECH TECHNOLOGY INC.,

	
	
	
	
	a Delaware corporation

	
	
	
	
	By: /s/ James White

	
	
	
	
	
	James White

	
	
	
	
	
	Its Chief Executive Officer
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DEFERRED BASE RENT AND INTEREST ACCRUAL
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757 SOUTH RAYMOND[image: ]

PASADENA, CALIFORNIA

2009 RENT ROLL

	
	
	
	
	
	
	
	
	
	
	
	
	
	LOAN BALANCE
	

	
	
	
	REGULAR
	50% OF RENT
	
	ACCUMULATED
	6.5% LOAN
	
	
	Principal
	

	MONTH
	RENT
	AS LOAN
	
	LOAN BALANCE
	INTEREST
	
	
	& Interest
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	FEB’09
	65,137.20
	
	32,568.60
	
	
	
	
	162.40
	
	
	32,731.00
	
	

	
	MAR’09
	65,137.20
	
	32,568.60
	65,299.60
	
	
	360.49
	
	
	65,660.09
	
	

	
	APR’09
	65,137.20
	
	32,568.60
	98,228.69
	
	
	524.78
	
	
	98,753.47
	
	

	
	MAY’09
	65,137.20
	
	32,568.60
	131,322.07
	
	
	724.97
	
	
	132,047.04
	
	

	
	JUN’09
	65,137.20
	
	32,568.60
	164,615.64
	
	
	879.45
	
	
	165,495.09
	
	

	
	JUL’09
	67,091.32
	
	33,545.66
	199,040.75
	
	
	1,098.81
	
	
	200,139.57
	
	

	
	AUG’09
	67,091.32
	
	33,545.66
	233,685.23
	
	
	1,290.07
	
	
	234,975.30
	
	

	
	SEP’09
	67,091.32
	
	33,545.66
	268,520.96
	
	
	1,434.56
	
	
	269,955.52
	
	

	
	OCT’09
	67,091.32
	
	33,545.66
	303,501.18
	
	
	1,675.49
	
	
	305,176.67
	
	

	
	NOV’09
	67,091.32
	
	
	305,176.67
	
	
	1,630.40
	
	
	306,807.07
	
	

	
	DEC’09
	67,091.32
	
	
	306,807.07
	
	
	1,693.74
	
	
	308,500.81
	
	

	
	JAN’10
	
	
	
	
	308,500.81
	
	
	1,703.09
	
	
	310,203.91
	
	

	
	FEB’10
	
	
	
	
	310,203.91
	
	
	1,546.77
	
	
	311,750.68
	
	

	
	MAR’10
	
	
	
	
	311,750.68
	
	
	1,721.03
	
	
	313,471.71
	
	

	
	APR’10
	
	
	
	
	313,471.71
	
	
	1,674.71
	
	
	315,146.42
	
	

	
	MAY’10
	
	
	
	
	315,146.42
	
	
	1,739.78
	
	
	316,886.20
	
	

	
	JUN’10
	
	
	
	
	316,886.20
	
	
	1,692.95
	$
	318,579.16
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	TOTAL LOAN
	

	
	
	
	$
	297,025.64
	$
	21,553.52
	
	
	PAYABLE BY
	

	
	
	
	
	
	
	
	
	
	JUL. 1,2010
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	TOTAL PRINCIPAL
	
	
	
	
	TOTAL INTEREST
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SECURED PROMISSORY NOTE
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	SECURED PROMISSORY NOTE

	$297,024.50
	
	Pasadena, California

	
	
	February 1, 2009


[image: ]
For value received OSMETECH TECHNOLOGY INC., a Delaware corporation (“Maker”), promises to pay the trustees of the COLLIS P. AND HOWARD HUNTINGTON MEMORIAL HOSPITAL TRUST (“Holder”), or order, at 837 S. Fair Oaks Blvd., Suite 201, Pasadena, California 91105, the sum of up to TWO HUNDRED NINETY-SEVEN THOUSAND TWENTY-FOUR AND 50/100 DOLLARS ($297,024.50), with interest, in lawful money of the United States, as set forth herein.

1. Lease Obligations. This Note is executed in connection with that certain First Amendment to Standard Industrial/Commercial Single-Tenant Lease – Net dated substantially concurrently herewith (the “Lease Amendment”) by and between Maker and Holder. Capitalized terms used herein and not otherwise defined are used with the definitions set forth in the Lease Amendment.

2. Principal and Interest. Deferred Base Rent shall be added to the principal balance owing hereunder on the first day of each month, as set forth in the Lease Amendment. Interest shall accrue on the outstanding principal balance outstanding hereunder from time to time, at the rate of six and one-half percent
(6.5%) per annum, compounded monthly; provided that interest so compounded shall not exceed the maximum rate permitted by applicable law. It is the intent of Maker and Holder that this Note be in strict compliance with applicable usury laws and, if and to the extent applicable, all such sums deemed to constitute interest in excess of the maximum lawful interest rate shall, at the option of Holder, be credited as of the date of collection to the payment of principal or returned to Maker.

3. Payments. The entire balance hereof, including all outstanding principal and accrued interest not previously paid, shall be due and payable in full on July 1, 2010. Each payment made on this Note shall be credited first to accrued interest, and the balance, if any, shall be applied to the payment of principal. Maker may prepay the outstanding balance hereof, in whole or in part, at any time without premium, charge or penalty.

4. Collateral. This Note is secured by that certain Security Agreement of even date herewith, by Clinical Micro Sensors, Inc., a Delaware corporation, dba Osmetech Molecular Diagnostics, as debtor, in favor of Holder, as secured party (“Security Agreement”).

5. Default. A default in the payment or performance of any obligations under this Note, or the occurrence of a default under the Security Agreement or the Lease, shall constitute a default hereunder. At the option of the Holder, upon the occurrence of a default hereunder, all amounts due hereunder shall immediately become due and payable in full, without notice or demand.

6. Costs of Collection. Maker shall pay all costs of collection and any and all other costs and expenses incurred by Holder in enforcing its rights and remedies in connection herewith, including without limitation reasonable attorneys’ fees, whether or not suit is filed on this Note.

6

7. No Waiver[image: ]. Holder’s rights, powers and remedies under this Note shall be in addition to all rights, powers and remedies under any statute or rule of law. Any forbearance or failure or delay by Holder in exercising any right, power or remedy hereunder shall not be deemed to be a waiver thereof, and any single or partial exercise of any right, power or remedy hereunder shall not preclude the further exercise thereof. The exercise of any right, power or remedy shall not be deemed an election preventing the concurrent or subsequent exercise of any other right, power or remedy.

8. Severability. If any provisions herein contained operate or would prospectively operate to invalidate this Note in whole or in part, such provisions shall be deemed invalid, to the extent invalid or unenforceable, as though not contained herein and the remainder of this Note and the invalid or unenforceable provision, to the extent valid and enforceable, shall remain operative and in full force and effect.

9. Miscellaneous. Time is of the essence hereof. This Note shall be binding upon Holder and Maker, and their respective successors and assigns. This Note is assignable by Holder. This Note shall be governed by the laws of the State of California. Presentment, notice, demand, protest, notice of dishonor or protest, notice of nonpayment or dishonor, and all other notices in connection with the delivery, acceptance, performance, default or enforcement of this Note are waived by Maker, and all sureties, guarantors and endorsers hereof.

This Note is executed as of the date first written above.

OSMETECH TECHNOLOGY INC.,

a Delaware corporation

By:
[image: ]

James White

Its Chief Executive Officer
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EXHIBIT C[image: ]

DESCRIPTION OF THE COLLATERAL

The collateral shall consist of any and all present and future right, title and interest of OMD in and to the following described personal property of OMD, whether now owned or hereafter acquired, wherever located:

1. All goods, tools, machinery, furnishings, furniture and other equipment comprising the following and/or necessary or useful in the ownership or operation of the following, and all component parts thereof (collectively, the “Equipment”):

a. Two Agilent 2100 Electrophoresis Bioanalyzer Systems

b. Hinge Cap Molds, Plate Molds and Cover Molds

c. Omni Grid-Pin Spotter Machine

d. Cognex Vision Pro Inspection System

e. MerMade DNA Synthesizer

f. S2 Demo High Performance Sample Preparation Instrument

g. Stepone Plus 96 Well RT PCR System

2. All attachments, modifications, improvements, replacements, accessions and additions to the Equipment and embedded software included in the Equipment;

3. All general intangibles, contract rights, intellectual property, accounts, documents, warranties, guaranties, and records necessary or useful in the ownership or operation of the Equipment; and

4. All products and proceeds of the foregoing, in any form, including without limitation all insurance proceeds, and all claims against third parties for loss or damage to or destruction of or other involuntary conversion of any kind or nature of any or all of the foregoing.
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EXHIBIT 10.4

SECOND AMENDMENT AND TERMINATION OF STANDARD

INDUSTRIAL/COMMERCIAL SINGLE-TENANT LEASE—NET

THIS SECOND AMENDMENT AND TERMINATION OF STANDARD INDUSTRIAL/COMMERCIAL SINGLE-TENANT LEASE – NET (this “Amendment”) is made as of November 1, 2009 (the “Effective Date”) by and between the trustees of the COLLIS P. AND HOWARD HUNTINGTON MEMORIAL HOSPITAL TRUST (“Lessor”), and OSMETECH TECHNOLOGY INC., Delaware corporation (“Lessee”) (collectively, the “Parties”). This Amendment is made with reference to the following facts:

RECITALS

A. The Parties entered into that certain Standard Industrial/Commercial Single- Tenant Lease – Net, dated March 24, 2008 and Addendum thereto, as amended by that certain First Amendment thereto dated as of February 1, 2009 (the “Lease”), pursuant to which Lessee leased from Lessor that certain real property located at 757 S. Raymond Avenue, Pasadena, California 91105. Capitalized terms set forth herein and not otherwise defined herein shall have the meanings set forth in the Lease.

B. Pursuant to the Lease, the Lessee agreed to pay to Lessor, among other things, Base Rent, a portion of which has been deferred and is due and owing pursuant to that certain Secured Promissory Note dated as of February 1, 2009 by Lessee, as maker, to the order of Lessor, as holder (the “Note”). The Note is secured by that certain Security Agreement dated as of February 1, 2009, by Clinical Micro Sensors, Inc., a Delaware Corporation, dba Osmetech Molecular Diagnostics (“Grantor”), in favor of Lessor (the “Security Agreement”).

C. Lessee has requested that Lessor agree to (a) modify further the Base Rent and Deferred Base Rent obligations under the Lease, and (b) terminate the Lease as of June 30, 2010.

D. The Parties have agreed to modify Lessee’s payment obligations with respect to Base Rent and Deferred Base Rent under the Lease, and terminate the Lease early, on the terms and conditions set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Lessor and Lessee agree as follows:

1. Base Rent.

a. All Base Rent due and payable pursuant to the Lease from November 1, 2009 through December 31, 2009, shall be payable by Lessee to Lessor as

follows: one-half of the Base Rent each month shall be paid in cash on the due date as set forth in the Lease, and payment of the other half of Base Rent shall be Deferred Base Rent. On the original payment date thereof each month, Deferred Base Rent in the amount of $33,545.66 per month shall be added to the outstanding principal balance of the Note and shall bear interest and be due and payable pursuant to the Note, as amended concurrently herewith. The entire balance of Deferred Base Rent together with all accrued interest shall be due and payable in full, one-half on December 31, 2009 and the other one-half no later than December 31, 2010.

b. From and after January 1, 2010, Lessee’s obligation to pay Base Rent on a monthly basis shall be reduced to one-half of the Base Rent originally provided in the Lease (i.e., for the period January 1, 2010 through June 30, 2010, Base Rent shall be reduced from $67,091.32 to $33,545.66 per month), the full amount of which shall be paid in cash on the dates set forth in the Lease, subject to adjustments as set forth in the Lease, if and as applicable. From and after January 1, 2010, there shall be no further Deferred Base Rent accruing under the Lease.[image: ]

2. Termination of the Lease. Provided that no default shall have occurred or be continuing under the Lease (as modified herein), the Note or the Security Agreement as of the Lease Termination Date, and subject to and conditioned upon the satisfaction of the conditions precedent set forth below, which shall survive the termination of the Lease, the parties agree that the Lease is canceled and terminated effective as of June 30, 2010 (the “Lease Termination Date”). Effective as of the Lease Termination Date, the leasehold estate created by, and all rights, privileges and benefits and all obligations, duties and liabilities of Lessee and Lessor, respectively, under the Lease, including, without limitation, all options described therein (if any), shall be terminated in their entirety, and the Lease shall be of no further force or effect, except for obligations that expressly or by their nature survive the termination of the Lease, including without limitation obligations of indemnity. Termination of the Lease shall in no way serve to amend, modify or terminate the obligations of Lessee under the Note or of Grantor under the Security Agreement, which shall otherwise remain in full force and effect after the Lease Termination Date.

3. Conditions Precedent. The effectiveness of this Agreement is subject to, and conditioned upon, the satisfaction and fulfillment of the following:

(a) Lessee shall have executed and delivered to Lessor this Amendment and an amendment to the Note reflecting the provisions set forth in Section 1.a above, and Grantor shall have executed and delivered to Lessor a consent to this Amendment and the matters set forth herein, on or before December 31, 2009; (b) Lessee shall have made the payment due under the Note on or before December 31, 2009; (c) Lessee shall have removed all of its personal property and moveable trade fixtures, and fully complied with all terms and conditions of the Lease pertaining to the removal of property from the Premises on or before the Lease Termination Date; and (d) Lessee shall have vacated the Premises and left the Premises in the condition required for return of the Premises under the Lease on or before the Lease Termination Date, normal wear and tear excepted.

4. Representations and Warranties. Lessee warrants and represents to Lessor as follows: (a) Lessee has the full right, power, and authority to enter into this Amendment and terminate the Lease, to make the representations, warranties, covenants and agreements contained herein and perform and keep same without obtaining the consent of any third parties; and (b) Lessee has not assigned, subleased or licensed to any third party any right, title or interest under the Lease or to the Premises, nor has Lessee executed any other instrument or document pursuant to which any interest in the Lease or the unexpired residue of the term thereof, including any option terms or renewals, shall in any way be charged, encumbered, assigned, sublet, licensed or otherwise transferred or conveyed. In addition to any other rights that Lessor might have at law or in equity, and not as a limitation thereof, Lessee agrees to save, indemnify, hold harmless, and defend Lessor from any loss or damages arising directly or indirectly from breach of any of the foregoing warranties and representations. Notwithstanding anything in this Amendment to the contrary, this section shall survive the termination of the Lease.
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5. Effectiveness of the Lease[image: ]. Except as specifically set forth in this Amendment, all of the terms, conditions and provisions of the Lease remain unmodified and in full force and effect.

6. Counterparts. This Amendment may be executed in one or more counterparts, each of which shall be deemed an original and all of which combined shall constitute one and the same instrument.

IN WITNESS WHEREOF, Lessor and Lessee have executed this Agreement as of the Effective Date.

	LESSOR:
	/s/ James S. Noble

	
	
	
	
	

	
	
	
	James S. Noble, Agent of the COLLIS P. AND

	
	
	
	HOWARD HUNTINGTON MEMORIAL

	
	
	
	HOSPITAL TRUST

	LESSEE:
	OSMETECH TECHNOLOGY INC., a

	
	
	
	Delaware corporation

	
	
	
	By: /s/ Jon Faiz Kayyem

	
	
	
	
	Jon Faiz Kayyem, Vice Chairman of the

	
	
	
	
	Board and Chief Executive Officer



The undersigned acknowledges, consents and agrees to the foregoing, confirms and reaffirms the Security Agreement and all of its obligations thereunder, and represents and warrants that it has no rights, offsets, claims, counter claims or defenses with respect to the enforcement of the Security Agreement. The Security Agreement remains in full force and effect and continues to secure the Note, as modified in connection herewith.

CLINICAL MICRO SENSORS, INC., a

Delaware corporation, dba Osmetech

Molecular Diagnostics

By: /s/ Pankaj Singhal
[image: ]

Its:	C.O.O.
[image: ]
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Exhibit 10.5
[image: ]



AIR COMMERCIAL REAL ESTATE ASSOCIATION

STANDARD INDUSTRIAL/COMMERCIAL

SINGLE-TENANT LEASE — NET

(DO NOT USE THIS FORM FOR MULTI-TENANT BUILDINGS)



1. Basic Provisions (“Basic Provisions”).

1.1 Parties. This Lease (“Lease”), dated for reference purposes only August 1, 2005, is made by and between Kandamerica, Inc., a California Corporation (“Lessor”) and Osmetech (“Lessee”) (collectively the “Parties,” or individually a “Party”).

1.2 Premises. That certain real property, including all improvements therein or to be provided by Lessor under the terms of this Lease, commonly known as 126 - 130 West Del Mar Boulevard, Pasadena located in the County of Los Angeles , State of California and generally described as (describe briefly the nature of the property and, if applicable, the “Project”, if the property is located within a Project) a freestanding, one story building of approximately 8,356 square feet, with a parking lot for 52 on-site parking places. (“Premises”). (See also Paragraph 2).

1.3 Term: three (3) years and no months (“Original Term”) commencing August 1, 2005 (“Commencement Date”) and ending July 31, 2008 (“Expiration Date”). (See also Paragraph 3)

1.4 Early Possession:	(“Early Possession Date”). (See also Paragraphs 3.2 and 3.3)
[image: ]

1.5 Base Rent: $18,383.20 per month (“Base Rent”), payable on the first (1st) day of each month commencing August 1, 2005. (See also paragraph 4)

☒If this box is checked, there are provisions in this Lease for the Base Rent to be adjusted.

1.6 Base Rent and Other Monies Paid Upon Execution:

(a) Base Rent: $18,383.20 for the period August 1 through August 31, 2005

(b) Security Deposit: $19,887.28 (“Security Deposit”). (See also Paragraph 5)

(c) Association Fees: $ n/a for the period
[image: ]

(d) Other: n/a for	.
[image: ]

(e) Total Due Upon Execution of this Lease: $ 38,270.48.

1.7 Agreed Use: Any and all lawful uses permitted by applicable zoning ordinances. (See also Paragraph 6)

1.8 Insuring Party. Lessor is the “Insuring Party” unless otherwise stated herein. (See also Paragraph 8)

1.9 Real Estate Brokers: (See also Paragraph 15)

(a) Representation. The following real estate brokers (the “Brokers”) and brokerage relationships exist in this transaction (check applicable boxes):

· Pollard Properties represents Lessor exclusively (“Lessor’s Broker”);

· represents Lessee exclusively (“Lessee’s Broker”); or

· represents both Lessor and Lessee (“Dual Agency”).
[image: ][image: ]

(b) Payment to Brokers. Upon execution and delivery of this Lease by both Parties, Lessor shall pay to the Broker the fee agreed to in their separate

	written agreement (or it there is no such agreement, the sum of
	
	or
	
	% of the total Base Rent) for the brokerage services rendered by the Brokers.

	1.10 Guarantor. The obligations of the Lessee under this Lease are to be guaranteed by
	
	(“Guarantor”). (See also Paragraph

	37)
	
	
	
	
	
	



1.11 Attachments. Attached hereto are the following, all of which constitute a part of this Lease:

· an Addendum consisting of Paragraphs 51 through 71;

· a plot plan depicting the Premises;

· a current set of the Rules and Regulations;

· a Work Letter;

☐ other (specify);	.
[image: ]

2. Premises.

2.1 Letting. Lessor hereby leases to Lessee and Lessee hereby leases from Lessor, the Premises, for the term, at the rental, and upon all of the terms, covenants and conditions set forth in this Lease. Unless otherwise provided herein, any statement of size set forth in this Lease, or that may have been used in calculating Rent, is an approximation which the Parties agree is reasonable and any payments based thereon are not subject to revision whether or not the actual size is more or less. Note: Lessee is advised to verify the actual size prior to executing this Lease.
[image: ][image: ][image: ][image: ]
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2.2 [image: ]Condition. Lessor shall deliver the Premises to Lessee broom clean and free of debris on the Commencement Date or the Early Possession Date, whichever first occurs (“Start Date”), and, so long as the required service contracts described in Paragraph 7.1(b) below are obtained by Lessee and in effect within thirty days following the Start Date, warrants that the existing electrical, plumbing, fire sprinkler, lighting, heating, ventilating and air conditioning systems (“HVAC”), loading doors, sump pumps, if any, and all other such elements in the Premises, other than those constructed by Lessee, shall be in good operating condition on said date and that the structural elements of the roof, bearing walls and foundation of any buildings on the Premises (the “Building”) shall be free of material defects. If a non-compliance with said warranty exists as of the Start Date, or if one of such systems or elements should malfunction or fail within the appropriate warranty period, Lessor shall, as Lessor’s sole obligation with respect to such matter, except as otherwise provided in this Lease, promptly after receipt of written notice from Lessee setting forth with specificity the nature and extent of such non-compliance, malfunction or failure, rectify same at Lessor’s expense. The warranty periods shall be as follows: (i) 6 months as to the HVAC systems, and (ii) 30 days as to the remaining systems and other elements of the Building. If Lessee does not give Lessor the required notice within the appropriate warranty period, correction of any such non-compliance, malfunction or failure shall be the obligation of Lessee at Lessee’s sole cost and expense.

2.3 Compliance. Lessor warrants that the improvements on the Premises comply with the building codes, applicable laws, covenants or restrictions of record, regulations, and ordinances (“Applicable Requirements”) that were in effect at the time that each improvement, or portion thereof, was constructed. Said warranty does not apply to the use to which Lessee will put the Premises, modifications which may be required by the Americans with Disabilities Act or any similar laws as a result of Lessee’s use (see Paragraph 50), or to any Alterations or Utility Installations (as defined in Paragraph 7.3(a)) made or to be made by Lessee. NOTE: Lessee is responsible for determining whether or not the Applicable Requirements, and especially the zoning, are appropriate for Lessee’s intended use, and acknowledges that past uses at the Premises may no longer be allowed. If the Premises do not comply with said warranty, Lessor shall, except as otherwise provided, promptly after receipt of written notice from Lessee setting forth with specificity the nature and extent of such non-compliance, rectify the same at Lessor’s expense. If Lessee does not give Lessor written notice of a non-compliance with this warranty within 6 months following the Start Date, correction of that non-compliance shall be the obligation of Lessee at Lessee’s sole cost and expense. If the Applicable Requirements are hereafter changed so as to require during the term of this Lease the construction of an addition to or an alteration of the Premises and/or Building, the remediation of any Hazardous Substance, or the reinforcement or other physical modification of the Unit, Premises and/or Building (“Capital Expenditure”), Lessor and Lessee shall allocate the cost of such work as follows:

(a) Subject to Paragraph 2.3(c) below, if such Capital Expenditures are required as a result of the specific and unique use of the Premises by Lessee as compared with uses by tenants in general, Lessee shall be fully responsible for the cost thereof, provided, however that if such Capital Expenditure is required during the last 2 years of this Lease and the cost thereof exceeds 6 months1 Base Rent, Lessee may instead terminate this Lease unless Lessor notifies Lessee, in writing, within 10 days after receipt of Lessee’s termination notice that Lessor will pay for such capital expenditures. If Lessee elects termination, Lessee shall immediately cease the use of the Premises which requires such Capital Expenditure and deliver to Lessor written notice specifying a termination date at least 90 days thereafter. Such termination date shall, however, in no event be earlier than the last day that Lessee could legally utilize the Premises without commencing such Capital Expenditure.

(b) If such Capital Expenditure is not the result of the specific and unique use of the Premises by Lessee (such as, governmentally mandated seismic modifications), then Lessor shall be solely responsible for the cost thereof; provided, however, that: if such Capital Expenditure is required during the last 2 years of this Lease or if Lessor reasonably determines that it is not economically feasible to pay its share thereof, Lessor shall have the option to terminate this Lease upon 90 days prior written notice to Lessee unless Lessee notifies Lessor, in writing, within 10 days after receipt of Lessor’s termination notice that Lessee will pay for such Capital Expenditure. If Lessor does not elect to terminate, and fails to tender its share of funds for the any such Capital Expenditure, Lessee may advance such funds end deduct same, with Interest, from Rent until Lessors share of such costs have been fully paid. If Lessee is unable or unwilling to finance Lessor’s share, or if the balance of the Rent due and payable for the remainder of this Lease is not sufficient to fully reimburse Lessee on an offset basis, Lessee shall have the right to terminate this Lease upon 30 days written notice to Lessor.

(c) Notwithstanding the above, the provisions concerning Capital Expenditures are intended to apply only to non-voluntary, unexpected, and new Applicable Requirements. If the Capital Expenditures are instead triggered by Lessee as a result of an actual or proposed change in use, change in intensity of use, or modification to the Premises then, and in that event, Lessee shall either: (i) immediately cease such changed use or intensity of use and/or take such other steps as may be necessary to eliminate the requirement for such Capital Expenditure, or (ii) complete such Capital Expenditure at its own expense. Lessee shall not, however, have any right to terminate this Lease.

2.4 Acknowledgements. Lessee acknowledges that: (a) it has been advised by Lessor and/or Brokers to satisfy itself with respect to the condition of the Premises (including but not limited to the electrical. HVAC and fire sprinkler systems, security, environmental aspects, and compliance with Applicable Requirements and the Americans with Disabilities Act), and their suitability for Lessee’s intended use, (b) Lessee has made such investigation as it deems necessary with reference to such matters and assumes all responsibility therefore as the same relate to its occupancy of the Premises, and (c) neither Lessor, Lessor’s agents, nor Brokers have made any oral or written representations or warranties with respect to said matters other than as set forth in this Lease. In addition, Lessor acknowledges that: (i) Brokers have made no representations, promises or warranties concerning Lessee’s ability to honor the Lease or suitability to occupy the Premises, and (ii) it is Lessor’s sole responsibility to investigate the financial capability and/or suitability of all proposed tenants.

2.5 Lessee as Prior Owner/Occupant. The warranties made by Lessor in Paragraph 2 shall be of no force or effect if immediately prior to the Start Date Lessee was the owner or occupant of the Premises. In such event, Lessee shall be responsible for any necessary corrective work.

3. Term.

3.1 Term. The Commencement Date, Expiration Date and Original Term of this Lease are as specified in Paragraph 1.3.

3.2 Early Possession. If Lessee totally or partially occupies the Premises prior to the Commencement Date, the obligation to pay Base Rent shall be abated for the period of such early possession. All other terms of this Lease (including but not limited to the obligations to pay Real Property Taxes and insurance premiums and to maintain the Premises) shall, however, be in effect during such period. Any such early possession shall not affect the Expiration Date.

3.3 Delay In Possession. Lessor agrees to use its best commercially reasonable efforts to deliver possession of the Premises to Lessee by the Commencement Date. If, despite said efforts, Lessor is unable to deliver possession by such date, Lessor shall not be subject to any liability therefor, nor shall such failure affect the validity of this Lease. Lessee shall not, however, be obligated to pay Rent or perform its other obligations until Lessor delivers possession of the Premises and any period of rent abatement that Lessee would otherwise have enjoyed shall run from the date of delivery of possession and continue for a period equal to what Lessee would otherwise have enjoyed under the terms hereof, but minus any days of delay caused by the acts or omissions of Lessee. If possession is not delivered within 60 days after the Commencement Date, Lessee may, at its option, by notice in writing within 10 days after the end of such 60 day period, cancel this Lease, in which event the Parties shall be discharged from all obligations hereunder. If such written notice is not received by Lessor within said 10 day period, Lessee’s right to cancel shall terminate. If possession of the Premises is not delivered within 120 days after the Commencement Date, this Lease shall terminate unless other agreements are reached between Lessor and Lessee, in writing.

3.4 Lessee Compliance. Lessor shall not be required to deliver possession of the Premises to Lessee until Lessee complies with its obligation to provide evidence of insurance (Paragraph 8.5). Pending delivery of such evidence, Lessee shall be required to perform all of its obligations under this Lease from and after the Start Date, including the payment of Rent, notwithstanding Lessor’s election to withhold possession pending receipt of such evidence of insurance. Further, if Lessee is required to perform any other conditions prior to or concurrent with the Start Date, shall occur but Lesser may elect to withhold possession until such conditions satisfied.
[image: ][image: ][image: ][image: ]
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4. Rent.[image: ]

4.1 Rent Defined. All monetary obligations of Lessee to Lessor under the terms of this Lease (except for the Security Deposit) are deemed to be rent (“Rent”).

4.2 Payment. Lessee shall cause payment of Rent to be received by Lessor in lawful money of the United States on or before the day on which it is due, without offset or deduction (except as specifically permitted in this Lease). Rent for any period during the term hereof which is for less than one full calendar month shall be prorated based upon the actual number of days of said month. Payment of Rent shall be made to Lessor at its address stated herein or to such other persons or place as Lessor may from time to time designate in writing. Acceptance of a payment which a less than the amount then due shall not be a waiver of Lessor’s rights to the balance of such Rent, regardless of Lessor’s endorsement of any check so stating. In the event that any check, draft, or other instrument of payment given by Lessee to Lessor is dishonored for any reason, Lessee agrees to pay to Lessor the sum of $25 in addition to any Late Charge and Lessor, at its option, may require all future payments to he made by Lessee to be by cashier’s check. Payments will be applied first to accrued late charges and attorney’s fees, second to accrued interest, then to Base Rent and Operating Expense Increase, and any remaining amount to any other outstanding charges or costs.

4.3 Association Fees. In addition to the Base Rent. Lessee shall pay to Lessor each month an amount equal to any owner’s association or condominium fees levied or assessed against the Premises. Said monies shall be paid at the same time and in the same manner as the Base Rent.

5. Security Deposit. Lessee shall deposit with Lessor upon execution hereof the Security Deposit as security for Lessee’s faithful performance of its obligations under this Lease. If Lessee fails to pay Rent, or otherwise Defaults under this Lease, Lessor may use, apply or retain all or any portion of said Security Deposit for the payment of any amount due Lessor or to reimburse or compensate Lessor for any liability, expense, loss or damage which Lessor may suffer or incur by reason thereof. If Lessor uses or applies all or any portion of the Security Deposit, Lessee shall within 10 days after written request therefore deposit monies with Lessor sufficient to restore said Security Deposit to the full amount required by this Lease. If the Base Rent, increases during the term of this Lease, Lessee shall upon written request from Lessor, deposit additional moneys with Lessor so that the total amount of the Security Deposit shall at all times bear the same proportion to increase Base Rent as the initial Security Deposit bore to the initial Base Rent. Should the Agreed Use be amended to accommodate a material change in the business of Lessee or to accommodate a sublessee or assignee, Lessor shall have the right to increase the Security Deposit to the extent necessary, In Lessor’s reasonable judgment, to account for any increased wear and tear that the Premises may suffer as a result thereof . If a change in control of Lessee occurs during this Lease and following such change the financial condition of Lessee is in Lessor’s reasonable judgment, significantly reduced, Lessee shall deposit such additional monies with Lessor as shall be sufficient to cause the Security Deposit to be at a commercially reasonable level based on such change in financial condition. Lessor shall not be required to keep the Security Deposit separate from its general accounts. Within 14 days after the expiration or termination of this Lease, if Lessor elects to apply the Security Deposit only to unpaid Rent, and otherwise within 30 days after the Premises have been vacated pursuant to Paragraph 7.4(c) below, Lessor shall return that portion of the Security Deposit not used or applied by Lessor. No part of the Security Deposit shall be considered to be held in trust, to bear interest or to be prepayment for any monies to be paid by Lessee under this Lease.

6. Use.

6.1 Use. Lessee shall use and occupy the Premises only for the Agreed Use, or any other legal use which is reasonably comparable thereto, and for no other purpose. Lessee shall not use or permit the use of the Premises in a manner that is unlawful, creates damage, waste or a nuisance, or that disturbs occupants of or causes damage to neighboring premises or properties. Lessor shall not unreasonably withhold or delay its consent to any written request for a modification of the Agreed Use, so long as the same will not impair the structural integrity of the improvements on the Premises or the mechanical or electrical systems therein, and/or is not significantly more burdensome to the Premises. If Lessor elects to withhold consent, Lessor shall within 7 days after such request give written notification of same, which notice shall include an explanation of Lessor’s objections to the change in the Agreed Use.

6.2 Hazardous Substances.

(a) Reportable Uses Require Consent. The term “Hazardous Substance” as used in this Lease shall mean any product, substance, or waste whose presence, use, manufacture, disposal, transportation, or release, either by itself or in combination with other materials expected to be on the Premises, is either:
(i) potentially injurious to the public health, safety or welfare, the environment or the Premises, (ii) regulated or monitored by any governmental authority, or

(bi) a basis for potential liability of Lessor to any governmental agency or third party under any applicable statute or common law theory. Hazardous Substances shall include, but not be limited to, hydrocarbons, petroleum, gasoline, and/or crude oil or any products, by-products or fractions thereof, Lessee shall not engage in any activity in or on the Premises which constitutes a Reportable Use of Hazardous Substances without the express prior written consent of Lessor and timely compliance (at Lessee’s expense) with all Applicable Requirements. “Reportable Use” shall mean (i) the installation or use of any above or below ground storage tank, (ii) the generation, possession, storage, use, transportation, or disposal of a Hazardous Substance that requires a permit from, or with respect to which a report, notice, registration or business plan is required to be filed with, any governmental authority, and/or (iii) the presence at the Premises of a Hazardous Substance with respect to which any Applicable Requirements requires that a notice be given to persons entering or occupying the Premises or neighboring properties. Notwithstanding the foregoing, Lessee may use any ordinary and customary materials reasonably required to be used in the normal course of the Agreed Use, ordinary office supplies (copier toner, liquid paper, glue, etc.) and common household cleaning materials, so long as such use is in compliance with all Applicable Requirements, is not a Reportable Use, and does not expose the Premises or neighboring property to any meaningful risk of contamination or damage or expose Lessor to any liability therefore. In addition, Lessor may condition its consent to any Reportable Use upon receiving such additional assurances as Lessor reasonably deems necessary to protect itself, the public, the Premises and/or the environment against damage, contamination, injury and/or liability, including, but not limited to, the installation (and removal on or before Lease expiration or termination) of protective modifications (such as concrete encasements) and/or increasing the Security Deposit.

(b) Duty to Inform Lessor. If Lessee knows, or has reasonable cause to believe, that a Hazardous Substance has come to be located in, on, under or about the Premises, other than as previously consented to by Lessor, Lessee shall immediately give written notice of such fact to Lessor, and provide Lessor with a copy of any report, notice, claim or other documentation which it has concerning the presence of such Hazardous Substance.

(c) Lessee Remediation. Lessee shall not cause or permit any Hazardous Substance to be spilled or released in, on, under, or about the Premises (including through the plumbing or sanitary sewer system) and shall promptly, at Lessee’s expense, comply with all Applicable Requirements and take all investigatory and/or remedial action reasonably recommended, whether or not formally ordered or required, for the cleanup of any contamination of, and for the maintenance, security and/or monitoring of the Premises or neighboring properties, that was caused or materially contributed to by Lessee, or pertaining to or involving any Hazardous Substance brought onto the Premises during the term of this Lease, by or for Lessee, or any third party.

(d) Lessee Indemnification. Lessee shall indemnify, defend and hold Lessor, its agents, employees, lenders and ground lessor, if any, harmless from and against any and all loss of rents and/or damages, liabilities, judgments, claims, expenses, penalties, and attorneys and consultants’ fees arising out of or involving any Hazardous Substance brought onto the Premises by or for Lessee, or any third party (provided, however, that Lessee shall have no liability under this Lease with respect to underground migration of any Hazardous Substance under the Premises from adjacent properties not caused or contributed to by Lessee). Lessee’s obligations shall include, but not be limited to, the effects of any contamination or injury to person, property or the environment created or suffered by Lessee, and the cost of investigation, removal, remediation, restoration and/or abatement, and shall survive the expiration or termination of this Lease.

No termination, cancellation or release agreement entered into by Lessor and Lessee shall release Lessee from its obligations under this Lease with respect to Hazardous Substances, unless specifically so agreed by Lessor in writing at the time of such agreement.

(e) Lessor Indemnification. Lessor and its successors and assigns shall indemnify, defend, reimburse and hold Lessee, its employees and lenders, harmless from and against any and all environmental damages, including the cost of remediation, which
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result from Hazardous Substances which existed on the Premises prior to Lessee’s occupancy or which are caused by the gross negligence or willful misconduct of Lessor, its agents or employees. Lessor’s obligations, as and when required by the Applicable Requirements, shall include, but not be limited to, the cost of investigation, removal, remediation, restoration and/or abatement, and shall survive the expiration or termination of this Lease.[image: ]

(f) Investigations and Remediations. Lessor shall retain the responsibility and pay for any investigations or remediation measures required by governmental entities having jurisdiction with respect to the existence of Hazardous Substances on the Premises prior to Lessee’s occupancy, unless such remediation measure is required as a result of Lessee’s use (including “Alterations”, as defined in paragraph 7.3(a) below) of the Premises, in which event Lessee shall be responsible for such payment. Lessee shall cooperate fully in any such activities at the request of Lessor, including allowing Lessor and Lessor’s agents to have reasonable access to the Premises at reasonable times in order to carry out Lessor’s investigative and remedial responsibilities.

(g) Lessor Termination Option. If a Hazardous Substance Condition (see Paragraph 9.1(e)) occurs during the term of this Lease, unless Lessee is legally responsible therefore (in which case Lessee shall make the investigation and remediation thereof required by the Applicable Requirements and this Lease shall continue in full force and effect, but subject to Lessor’s rights under Paragraph 6.2(d) and Paragraph 13), Lessor may, at Lessor’s option, either
(i) investigate and remediate such Hazardous Substance Condition, if required, as soon as reasonably possible at Lessor’s expense, in which event this Lease shall continue in full force and effect, or (ii) if the estimated cost to remediate such conditions exceeds 12 times the then monthly Base Rent or $100,000, whichever is greater, give written notice to Lessee, within 30 days after receipt by Lessor of knowledge of the occurrence of such Hazardous Substance Condition, of Lessor’s desire to terminate this Lease as of the date 60 days following the date of such notice. In the event Lessor elects to give a termination notice, Lessee may, within 10 days thereafter, give written notice to Lessor of Lessee’s commitment to pay the amount by which the cost of the remediation of such Hazardous Substance Condition exceeds an amount equal to 12 times the then monthly Base Rent or $500,000 whichever is greater. Lessee shall provide Lessor with said funds or satisfactory assurance thereof within 30 days following such commitment. In such event, this Lease shall continue in full force and effect, and Lessor shall proceed to make such remediation as soon as reasonably possible after the required funds are available. If Lessee does not give such notice and provide the required funds or assurance thereof within the time provided, this Lease shall terminate as of the date specified in Lessor’s notice of termination.

6.3 Lessee’s Compliance with Applicable Requirements. Except as otherwise provided in this Lease, Lessee shall at Lessee’s sole expense, fully, diligently and in a timely manner, materially comply with all Applicable Requirements, the requirements of any applicable fire insurance underwriter or rating bureau, and the recommendations of Lessor’s engineers and/or consultants which relate in any manner to the such Requirements, without regard to whether such Requirements are now in effect or become effective after the Start Date. Lessee shall, within 10 days after receipt of Lessor’s written request, provide Lessor with copies of all permits and other documents, and other information evidencing Lessee’s compliance with any Applicable Requirements specified by Lessor, and shall immediately upon receipt, notify Lessor in writing (with copies of any documents involved) of any threatened or actual claim, notice, citation, warning, complaint or report pertaining to or involving the failure of Lessee or the Premises to comply with any Applicable Requirements.

6.4 Inspection; Compliance. Lessor and Lessor’s “Lender” (as defined in Paragraph 30) and consultants shall have the right to enter into Premises at any time, in the case of an emergency, and otherwise at reasonable times after reasonable notice, for the purpose of inspecting the condition of the Premises and for verifying compliance by Lessee with this Lease. The cost of any such inspections shall be paid by Lessor, unless a violation of Applicable Requirements, or a Hazardous Substance Condition (see paragraph 9.l) is found to exist or be imminent, or the inspection is requested or ordered by a governmental authority. In such case, Lessee shall upon request reimburse Lessor for the cost of such inspection, so long as such inspection is reasonably related to the violation or contamination. In addition, Lessee shall provide copies of all relevant material safety data sheets (MSDS) to Lessor within 10 days of the receipt of a written request therefor.

7. Maintenance; Repairs, Utility Installations; Trade Fixtures and Alterations. 7.1 Lessee’s Obligations.
(a) In General. Subject to the provisions of Paragraph 2.2 (Condition), 2.3 (Compliance), 6.3 (Lessee’s Compliance with Applicable Requirements), 7.2 (Lessor’s Obligations), 9 (Damage or Destruction), and 14 (Condemnation), Lessee shall, at Lessee’s sole expense, keep the Premises, Utility installations (intended for Lessee’s exclusive use, no matter where located), and Alterations in good order, condition and repair (whether or not the portion of the Premises requiring repairs, or the means of repairing the same, are reasonably or readily accessible to Lessee, and whether or not the need for such repairs occurs as a result of Lessee’s use, any prior use, the elements or the age of such portion of the Premises), including, but not limited to, all equipment or facilities, such as plumbing, HVAC equipment, electrical, lighting facilities, boilers, pressure vessels, fire protection system, fixtures, walls (interior and exterior), foundations, ceilings, the roof to the extent that any repair or maintenance arises from penetrations of the roof by Lessee or any act or omission of Lessee or its agents after entering the roof, floors, windows, doors, plate glass, skylights, landscaping, driveways, parking lots, good order, condition and repair, shall exercise and perform good maintenance practices, specifically including the procurement and maintenance of the service contracts required by Paragraph 7.1(b) below. Lessee’s obligations shall include restorations, replacements or renewals when necessary to keep the Premises and all improvements thereon or a part thereof in good order, condition and state of repair. Lessee shall, during the term of this Lease, keep the exterior appearance of the Building in a first-class condition (including, e.g. graffiti removal) consistent with the exterior appearance of other similar facilities of comparable age and size in the vicinity, including, when necessary, the exterior repainting of the Building.

(b) Service Contracts. Lessee shall, at Lessee’s sole expense, procure and maintain contracts, with copies to Lessor, in customary form and substance for, and with contractors specializing and experienced in the maintenance of the following equipment and improvements, if any, if and when installed on the Premises: (i) HVAC equipment, (ii) boiler and pressure vessels, (iii) fire extinguishing systems, including fire alarm and/or smoke detection, (iv) landscaping and irrigation systems, (v) reef covering and drains, (vi) clarifies (vii) basic utility feed to the perimeter of the Building, and (viii) any other equipment , if reasonably required by Lessor. However, Lessor reserves the right, upon notice to Lessee to procure and maintain any or all of such service contracts, and if Lessor so elects, Lessee shall reimburse Lessor upon demand, for the cost thereof.

(c) Failure to Perform. If Lessee fails to perform Lessee’s obligations under this Paragraph 7.1, Lessor may enter upon 2 the Premises after 30 days prior written notice to Lessee (except in the case of an emergency, in which case no notice shall be required), perform such obligations on lessee’s behalf, and put the Premises in good order, condition and repair, and Lessee shall promptly pay to Lessor a sum equal to 115% of the cost thereof.

(d) Replacement. Subject to Lessee’s indemnification of Lessor as set forth in Paragraph 8.7 below, and without relieving Lessee of liability resulting from Lessee’s failure to exercise and perform good maintenance practices, if an item described in Paragraph 7.1(b) cannot be repaired other than at a cost which is in excess of 50% of the cost of replacing such item, then such item shall be replaced by Lessor, and the cost thereof shall be prorated between the Parties and Lessee shall only be obligated to pay, each month during the remainder of the term or this Lease, on the date on which Base Rent is due, an amount equal to the product of multiplying the cost of such replacement by a fraction, the numerator of which is one, and the denominator of which is 144 (ie. 1/144th of the cost per month). Lessee shall pay interest on the unamortized balance at a rate that is commercially reasonable in the judgment of Lessor’s accountants. Lessee, may, however, prepay its obligation at any time.

7.2 Lessor’s Obligations. Subject to the provisions of Paragraphs 2.2 (Condition), 2.3 (Compliance), 7.1 (Lessee’s Obligations), 9 (Damage or Destruction) and 14 (Condemnation) Lessor shall at Lessor’s sole expenses keep the structural elements, mechanical systems, exterior and Utility Installations of

the Premises in good order, condition and repair. It is intended by the Parties hereto that Lessor have no obligation, in any manner whatsoever, to repair and maintain the Premises, or the equipment therein, all of which obligations are intended to be that of the Lessee. It is the intention of the Parties that the terms of this Lease govern the respective obligations of the Parties as to maintenance and repair of the Premises, and they expressly waive the benefit of any statute now or hereafter in effect to the extent it is inconsistent with the terms of this Lease.
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7.3 [image: ]Utility Installations; Trade Fixtures; Alterations.

(a) Definitions. The term “Utility Installations” refers to all floor and window coverings, air and/or vacuum lines, power panels, electrical distribution, security and fire protection systems, communication cabling, lighting fixtures, HVAC equipment, plumbing, and fencing in or on the Premises. The term “Trade Fixtures” shall mean Lessee’s machinery and equipment that can be removed without doing material damage to the Premises. The term “Alterations” shall mean any modification of the improvements, other than Utility Installations or Trade Fixtures, whether by addition or deletion. “Lessee Owned Alterations and/or Utility Installations” are defined as Alterations and/or Utility Installations made by Lessee that are not yet owned by Lessor pursuant to Paragraph 7.4(a).

(b) Consent. Lessee shall not make any Alterations or Utility Installations to the Premises without Lessor’s prior written consent. Lessee may, however, make non-structural Utility installations to the interior of the Premises (excluding the roof) without such consent but upon notice to Lessor, as long as they are not visible from the outside, do not involve puncturing, relocating or removing the roof or any existing walls, will not affect the electrical, plumbing, HVAC, and/or life safety systems, and the cumulative cost thereof during this Lease as extended does not exceed a sum equal to 3 month’s Base Rent in the aggregate or a sum equal to one month’s Base Rent in any one year. Notwithstanding the foregoing, Lessee shall not make or permit any roof penetrations and/or install anything on the roof without the prior written approval of Lessor. Lessor may, as a precondition to granting such approval, require Lessee to utilize a contractor chosen and/or approved by Lessor. Any Alterations or Utility Installations that Lessee shall desire to make and which require the consent of the Lessor shall be presented to Lessor in written form with detailed plans. Consent shall be deemed conditioned upon Lessee’s: (i) acquiring all applicable governmental permits, (ii) furnishing Lessor with copies of both the permits and the plans and specifications prior to commencement of the work, and (iii) compliance with all conditions of said permits and other Applicable Requirements in a prompt and expeditious manner. Any Alterations or Utility Installations shall be performed in a workmanlike manner with good and sufficient materials. Lessee shall promptly upon completion furnish Lessor with as-built plans and specifications. For work which costs an amount in excess of one months Base Rent, Lessor may condition its consent upon Lessee providing a lien and completion bond in an amount equal to 150% of the estimated cost of such Alteration or Utility Installation and/or upon Lessee’s posting an additional Security Deposit with Lessor.

(c) Liens; Bonds. Lessee shall pay, when due, all claims for labor or materials furnished or alleged to have been furnished to or for Lessee at or for use on the Premises, which claims are or may be secured by any mechanic’s or materialmen’s lien against the Premises or any interest therein. Lessee shall give Lessor not less than 10 days notice prior to the commencement of any work in, on or about the Premises, and Lessor shall have the right to post notices of non-responsibility. If Lessee shall contest the validity of any such lien, claim or demand, then Lessee shall, at its sole expense defend and protect itself, Lessor and the Premises against the same and shall pay and satisfy any such adverse judgment that may be rendered thereon before the enforcement thereof. If Lessor shall require, Lessee shall furnish a surety bond in an amount equal to 150% of the amount of such contested lien, claim or demand, indemnifying Lessor against liability for the same. If Lessor elects to participate in any such action, Lessee shall pay Lessor’s attorneys’ fees and costs.

7.4 Ownership; Removal; Surrender; and Restoration.

(a) Ownership. Subject to Lessor’s right to require removal or elect ownership as hereinafter provided, all Alterations and Utility Installations made by Lessee shall be the property of Lessee, but considered a part of the Premises. Lessor may, at any time, elect in writing to be the owner of all or any specified part of the Lessee Owned Alterations and Utility Installations. Unless otherwise instructed per paragraph 7.4(b) hereof, all Lessee Owned Alterations and Utility Installations shall, at the expiration or termination of this Lease, become the property of Lessor and be surrendered by Lessee with the Premises.

(b) Removal. By delivery to Lessee of written notice from Lessor not earlier than 90 and not later than 30 days prior to the end of the term of this Lease, Lessor may require that any or all Lessee Owned Alterations or Utility Installations be removed by the expiration or termination of this Lease. Lessor may require the removal at any time of all or any part of any Lessee Owned Alterations or Utility Installations made without the required consent.

(c) Surrender; Restoration. Lessee shall surrender the Premises by the Expiration Date or any earlier termination date, with all of the improvements, parts and surfaces thereof broom clean and free of debris, and in good operating order, condition and state of repair, ordinary wear and tear and damage by casualty or condemnation excepted. “Ordinary wear and tear” shall not include any damage or deterioration that would have been prevented by good maintenance practice. Notwithstanding the foregoing, if this Lease is for 12 months or less, then Lessee shall surrender the Premises in the same condition as delivered to Lessee on the Start Date with NO allowance for ordinary wear and tear. Lessee shall repair any damage occasioned by the installation, maintenance or removal of Trade Fixtures, Lessee owned Alterations and/or Utility Installations, furnishings, and equipment as well as the removal of any storage tank installed by or for Lessee. Lessee shall completely remove from the Premises any and all Hazardous Substances brought onto the Premises by or for Lessee, or any third party (except Hazardous Substances which were deposited via underground migration from areas outside of the Premises, or if applicable, the Project) even if such removal would require Lessee to perform or pay for work that exceeds statutory requirements. Trade Fixtures shall remain the property of Lessee and shall be removed by Lessee. Any personal property of Lessee not removed on or before 30 days following the Expiration Date or any earlier termination date shall be deemed to have been abandoned by Lessee and may be disposed of or retained by Lessor as Lessor may desire. The failure by Lessee to timely vacate the Premises pursuant to this Paragraph 7.4(c) without the express written consent of Lessor shall constitute a holdover under the provisions of Paragraph 26 below.

8. Insurance; Indemnity.

8.1 Payment For Insurance. Lessee shall pay for all insurance required under Paragraph 8 except to the extent of the cost attributable to liability insurance carried by Lessor under Paragraph 8.2(b) in excess of $2,000,000 per occurrence. Premiums for policy periods commencing prior to or extending beyond the Lease term shall be prorated to correspond to the Lease term. Payment shall be made by Lessee to Lessor within 30 days following receipt of an invoice.

8.2 Liability Insurance.

(a) Carried by Lessee. Lessee shall obtain and keep in force a Commercial General Liability policy of insurance protecting Lessee and Lessor as an additional insured against claims for bodily injury, personal injury and property damage based upon or arising out of the ownership, use, occupancy or maintenance of the Premises and all areas appurtenant thereto. Such insurance shall be on an occurrence basis providing single limit coverage in an amount not less than $1,000,000 per occurrence with an annual aggregate of not less than $2,000,000, an “Additional Insured-Managers or Lessors of Premises Endorsement” and contain the “Amendment of the Pollution Exclusion Endorsement” for damage caused by heat, smoke or fumes from a hostile fire. The policy shall not contain any intra-insured exclusions as between insured persons or organizations, but shall include coverage for liability assumed under this Lease as an ‘insured contract” for the performance of Lessees indemnity obligations under this Lease. The limits of said insurance shall not, however, limit the liability of Lessee nor relieve Lessee of any obligation hereunder. All insurance carried by Lessee shall be primary to and not contributory with any similar insurance carried by Lessor, whose insurance shall be considered excess insurance only.

(b) Carried by Lessor. Lessor shall maintain liability insurance as described in Paragraph 8.2(a), in addition to, and not in lieu of, the insurance required to be maintained by Lessee. Lessee shall not be named as an additional insured therein.

8.3 Property Insurance. Building, Improvements and Rental Value.

(a) Building and Improvements. Lessor shall obtain and keep in force a policy or policies in the name of Lessor, with loss payable to Lessor, any ground-lessor and to any Lender insuring loss or damage to the Premises. The amount of such insurance shall be equal to the full replacement cost ot the Premises, as the same shall exist from time to time, or the amount required by any Lender, but in no event more than the commercially reasonable and available insurable value thereof. If Lessor is the insuring Party, however, Lessee Owned Alterations and Utility Installations, Trade Fixtures, and Lessee’s personal property shall be insured by Lessee under Paragraph 8.4 rather than by Lessor. If the coverage is available and commercially appropriate, such policy or policies shall insure against all risks of direct physical loss or damage (except the perils of flood and/or earthquake unless required by a Lender), including coverage for debris removal and the enforcement of any Applicable Requirements requiring the upgrading, demolition, reconstruction or replacement of any portion of the Premises as the result of a covered loss. Said policy or policies shall also contain
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an agreed valuation provision in lieu of any coinsurance clause, waiver of subrogation, and inflation guard protection causing an increase in the annual property insurance coverage amount by a factor of not less than the adjusted U.S. Department of Labor Consumer Price Index for All Urban Consumers for the city nearest to where the Premises are located. If such insurance coverage has a deductible clause, the deductible amount shall not exceed $1,000 per occurrence, and Lessee shall be liable for such deductible amount in the event of an Insured Loss.[image: ]

(b) Rental Value. The Insuring Party shall obtain and keep in force a policy or policies in the name of Lessor with loss payable to Lessor and any Lender, insuring the loss of the full Rent for one year with an extended period of indemnity for an additional 180 days (“Rental Value insurance”). Said insurance shall contain an agreed valuation provision in lieu of any coinsurance clause, and the amount of coverage shall be adjusted annually to reflect the projected Rent otherwise payable by Lessee, for the next 12 month period. Lessee shall be liable for any deductible amount in the event of such loss.

(c) Adjacent Premises. If the Premises are part of a larger building, or of a group of buildings owned by Lessor which are adjacent to the Premises, the Lessee shall pay for any increase in the premiums for the property insurance of such building or buildings if said increase is caused by Lessee’s acts, omissions, use or occupancy of the Premises.

8.4 Lessee’s Property; Business Interruption Insurance.

(a) Property Damage. Lessee shall obtain and maintain insurance coverage on all of Lessee’s personal property, Trade Fixtures, and Lessee Owned Alterations and Utility Installations. Such insurance shall be full replacement cost coverage with a deductible of not to exceed $5,000 per occurrence. The proceeds from any such insurance shall be used by Lessee for the replacement of personal property, Trade Fixtures and Lessee Owned Alterations and Utility Installations. Lessee shall provide Lessor with written evidence that such insurance is in force.

(b) Business Interruption. Lessee shall obtain and maintain loss of income and extra expense insurance in amounts as will reimburse Lessee for direct or indirect loss of earnings attributable to all perils commonly insured against by prudent lessees in the business of Lessee or attributable to prevention of access to the Premises as a result of such perils.

(c) No Representation of Adequate Coverage. Lessor makes no representation that the limits or forms of coverage of insurance specified herein are adequate to cover Lessee’s property, business operations or obligations under this Lease.

8.5 Insurance Policies. Insurance required herein shall be by companies duly licensed or admitted to transact business in the state where the Premises are located, and maintaining during the policy term a “General Policyholders Rating” of at least B+, V, as set forth in the most current issue of “Best’s Insurance Guide”, or such other rating as may be required by a Lender. Lessee shall not do or permit to be done anything which invalidates the required insurance policies. Lessee shall, prior to the Start Date, deliver to Lessor certified copies of policies of such insurance or certificates evidencing the existence and amounts of the required insurance. No such policy shall be cancelable or subject to modification except after 30 days prior written notice to Lessor. Lessee shall, at least 30 days prior to the expiration of such policies, furnish Lessor with evidence of renewals or “insurance binders” evidencing renewal thereof, failing which Lessor may order such insurance and charge the cost thereof to Lessee, which amount shall be payable by Lessee to Lessor upon demand. Such policies shall be for a term of at least one year, or the length of the remaining term of this Lease, whichever is less. If either Party shall fail to procure and maintain the insurance required to be carried by it, the other Party may, but shall not be required to, procure and maintain the same.

8.6 Waiver of Subrogation. Without affecting any other rights or remedies, Lessee and Lessor each hereby release and relieve the other, and waive their entire right to recover damages against the other, for loss of or damage to its property arising out of or incident to the perils required to be insured against herein. The effect of such releases and waivers is not limited by the amount of insurance carried or required, or by any deductibles applicable hereto. The Parties agree to have their respective property damage insurance carriers waive any right to subrogation that such companies may have against Lessor or Lessee, as the case may be, so long as the insurance is not invalidated thereby.

8.7 Indemnity. Except for Lessor’s gross negligence or willful misconduct, Lessee shall indemnify, protect, defend and hold harmless the Premises, Lessor and its agents, Lessor’s master or ground lessor, partners and Lenders, from and against any and all claims, loss of rents and/or damages, liens, judgments, penalties, attorneys’ and consultants’ fees, expenses and/or liabilities arising out of, involving, or in connection with, the use and/or occupancy of the Premises by Lessee provided, however, Lessee’s indemnity hereunder shall not extend to such claims, loss of rent and/or damages, liens, judgments, penalties, attorneys’ and consultants fees, expenses or liabilities which are excluded from coverage under the standard exceptions to Lessee’s insurance policies. If any action or proceeding is brought against Lessor by reason of any of the foregoing matters, Lessee shall upon notice defend the same at Lessee’s expense by counsel reasonably satisfactory to Lessee’s insurer and Lessor shall cooperate with Lessee in such defense. Lessor need not have first paid any such claim in order to be defended or indemnified.

8.8 Exemption of Lessor from Liability. Lessor shall not be liable for injury or damage to the person or goods, wares, merchandise or other property of Lessee, Lessee’s employees, contractors, invitees, customers, or any other person in or about the Premises, whether such damage or injury is caused by or results from fire, steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other defects of pipes, fire sprinklers, wires, appliances, plumbing, HVAC or lighting fixtures, or from any other cause, whether the said injury or damage results from conditions arising upon the Premises or upon other portions of the building of which the Premises are a part, or from other sources or places. Lessor shall not be liable for any damages arising from any act or neglect of any other tenant of Lessor nor from the failure of Lessor to enforce the provisions of any other lease in the Project. Notwithstanding Lessor’s negligence or breach of this Lease, Lessor shall under no circumstances be liable for injury to Lessee’s business or for any loss of income or profit therefrom.

8.9 Failure to Provide Insurance. Lessee acknowledges that any failure on its part to obtain or maintain the insurance required herein will expose Lessor to risks and potentially cause Lessor to incur costs not contemplated by this Lease, the extent of which will be extremely difficult to ascertain. Accordingly, for any month or portion thereof that Lessee does not maintain the required insurance and/or does not provide Lessor with the required binders or certificates evidencing the existence of the required insurance, the Base Rent shall be automatically increased, without any requirement for notice to Lessee, by an amount equal to 10% of the then existing Base Rent or $100, whichever is greater. The parties agree that such increase in Base Rent represents fair and reasonable compensation for the additional risk/ costs that Lessor will incur by reason of Lessee’s failure to maintain the required insurance. Such increase in Base Rent shall in no event constitute a waiver of Lessee’s Default or Breach with respect to the failure to maintain such insurance, prevent the exercise of any of the other rights and remedies granted hereunder, nor relieve Lessee of its obligation to maintain the insurance specified in this Lease.

9. Damage or Destruction. 9.1 Definitions.
(a) “Premises Partial Damage” shall mean damage or destruction to the improvements on the Premises, other than Lessee Owned Alterations and Utility Installations, which can reasonably be repaired in 6 months or less from the date of the damage or destruction. Lessor shall notify Lessee in writing within

30 days from the date of the damage or destruction as to whether or not the damage is Partial or Total.

(b) “Premises Total Destruction” shall mean damage or destruction to the Premises, other than Lessee Owned Alterations and Utility installations and Trade Fixtures, which cannot reasonably be repaired in 6 months or less from the date of the damage or destruction. Lessor shall notify Lessee in writing within 30 days from the date of the damage or destruction as to whether or not the damage is Partial or Total.

(c) “Insured Loss” shall mean damage or destruction to improvements on the Premises, other than Lessee Owned Alterations and Utility Installations and Trade Fixtures, which was caused by an event required to be covered by the insurance described in Paragraph 8.3(a), irrespective of any deductible amounts or coverage limits involved.

(d) “Replacement Cost” shall mean the cost to repair or rebuild the improvements owned by Lessor at the time of the occurrence to their condition existing immediately prior thereto, including demolition, debris removal and upgrading required by the operation of Applicable Requirements, and without deduction for depreciation.
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(e) “[image: ]Hazardous Substance Condition” shall mean the occurrence or discovery of a condition involving the presence of, or a contamination by, a Hazardous Substance as defined in Paragraph 6.2(a), in, on, or under the Premises which requires repair, remediation, or restoration.

9.2 Partial Damage - Insured Loss. If a Premises Partial Damage that is an Insured Loss occurs, then Lessor shall, at Lessor’s expense, repair such damage (but not Lessee’s Trade Fixtures or Lessee Owned Alterations and Utility Installations) as soon as reasonably possible and this Lease shall continue in full force and effect; provided, however, that Lessee shall, at Lessor’s election, make the repair of any damage or destruction the total cost to repair of which is $10,000 or less, and, in such event, Lessor shall make any applicable insurance proceeds available to Lessee on a reasonable basis for that purpose. Notwithstanding the foregoing, if the required insurance was not in force or the insurance proceeds are not sufficient to effect such repair, the Insuring Party shall promptly contribute the shortage in proceeds (except as to the deductible which is Lessee’s responsibility) as and when required to complete said repairs. In the event, however, such shortage was due to the fact that, by reason of the unique nature of the improvements, full replacement cost insurance coverage was not commercially reasonable and available, Lessor shall have no obligation to pay for the shortage in insurance proceeds or to fully restore the unique aspects of the Premises unless Lessee provides Lessor with the funds to cover same, or adequate assurance thereof, within 10 days following receipt of written notice of such shortage and request therefor. If Lessor receives said funds or adequate assurance thereof within said 10 day period, the party responsible for making the repairs shall complete them as soon as reasonably possible and this Lease shall remain in full force and effect. If such funds or assurance are not received, Lessor may nevertheless elect by written notice to Lessee within 10 days thereafter to: (i) make such restoration and repair as is commercially reasonable with Lessor paying any shortage in proceeds, in which case this Lease shall remain in full force and effect, or (ii) have this Lease terminate 30 days thereafter. Lessee shall not be entitled to reimbursement of any funds contributed by Lessee to repair any such damage or destruction. Premises Partial Damage due to flood or earthquake shall be subject to Paragraph 9.3, notwithstanding that there may be some insurance coverage, but the net proceeds of any such insurance shall be made available for the repairs if made by either Party,

9.3 Partial Damage - Uninsured Loss. If a Premises Partial Damage that is not an Insured Loss occurs, unless caused by a negligent or willful act of Lessee (in which event Lessee shall make the repairs at Lessee’s expense), Lessor may either: (i) repair such damage as soon as reasonably possible at Lessor’s expense, in which event this Lease shall continue in full force and effect, or (ii) terminate this Lease by giving written notice to Lessee within 30 days after receipt by Lessor of knowledge of the occurrence of such damage. Such termination shall be effective 60 days following the date of such notice. In the event Lessor elects to terminate this Lease, Lessee shall have the right within 10 days after receipt of the termination notice to give written notice to Lessor of Lessee’s commitment to pay for the repair of such damage without reimbursement from Lessor. Lessee shall provide Lessor with said funds or satisfactory assurance thereof within 30 days after making such commitment. In such event this Lease shall continue in full force and effect, and Lessor shall proceed to make such repairs as soon as reasonably possible after the required funds are available. If Lessee does not make the required commitment, this Lease shall terminate as of the date specified in the termination notice.

9.4 Total Destruction. Notwithstanding any other provision hereof, if a Premises Total Destruction occurs, this Lease shall terminate 60 days following such Destruction, If the damage or destruction: was caused by the gross negligence or willful misconduct of Lessee, Lessor shall have the right to recover Lessor’s damages from Lessee, except as provided in Paragraph 8.6.

9.5 Damage Near End of Term. If at any time during the last 6 months of this Lease there is damage for which the cost to repair exceeds one month’s Base Rent, whether or not an Insured Loss, Lessor may terminate this Lease effective 60 days following the date of occurrence of such damage by giving a written termination notice to Lessee within 30 days after the date of occurrence of such damage. Notwithstanding the foregoing, if Lessee at that time has an exercisable option to extend this Lease or to purchase the Premises, then Lessee may preserve this Lease by, (a) exercising such option and (b) providing Lessor with any shortage in insurance proceeds (or adequate assurance thereof) needed to make the repairs on or before the earlier of (i) the date which is 10 days after Lessee’s receipt of Lessor’s written notice purporting to terminate this Lease, or (ii) the day prior to the date upon which such option expires. If Lessee duly exercises such option during such period and provides Lessor with funds (or adequate assurance thereof) to cover any shortage in insurance proceeds, Lessor shall, at Lessor’s commercially reasonable expense, repair such damage as soon as reasonably possible and this Lease shall continue in full force and effect. If Lessee fails to exercise such option and provide such funds or assurance during such period, then this Lease shall terminate on the date specified in the termination notice and Lessee’s option shall be extinguished.

9.6 Abatement of Rent; Lessee’s Remedies.

(a) Abatement. In the event of Premises Partial Damage or Premises Total Destruction or a Hazardous Substance Condition for which Lessee is not responsible under this Lease, the Rent payable by Lessee for the period required for the repair, remediation or restoration of such damage shall be abated in proportion to the degree to which Lessee’s use of the Premises is impaired, but not to exceed the proceeds received from the Rental Value insurance. All other obligations of Lessee hereunder shall be performed by Lessee, and Lessor shall have no liability for any such damage, destruction, remediation, repair or restoration except as provided herein.

(b) Remedies. if Lessor shall be obligated to repair or restore the Premises and does not commence, in a substantial and meaningful way, such repair or restoration within 90 days after such obligation shall accrue, Lessee may, at any time prior to the commencement of such repair or restoration, give written notice to Lessor and to any Lenders of which Lessee has actual notice, of Lessee’s election to terminate this Lease on a cafe not less than 60 days following the giving of such notice. If Lessee gives such notice and such repair or restoration is not commenced within 30 days thereafter, this Lease shall terminate as of the date specified in said notice. If the repair or restoration is commenced within such 30 days, this Lease shall continue in full force and effect. “Commence” shall mean either the unconditional authorization of the preparation of the required plans, or the beginning of the actual work on the Premises, whichever first occurs.

9.7 Termination; Advance Payments. Upon termination of this Lease pursuant to Paragraph 6.2(g) or Paragraph 9, an equitable adjustment shall be made concerning advance Base Rent and any other advance payments made by Lessee to Lessor. Lessor shall, in addition, return to Lessee so much of Lessees Security Deposit as has not been, or is not then required to be, used by Lessor.

9.8 Waive Statutes. Lessor and Lessee agree that the terms of this Lease shall govern the effect of any damage to or destruction of the Premises with respect to the termination of this Lease and hereby waive the provisions of any present or future statute to the extent inconsistent herewith.

10. Real Property Taxes.

10.1 Definition. As used herein, the term “Real Property Taxes” shall include any form of assessment; real estate, general, special, ordinary or extraordinary, or rental levy or tax (other than inheritance, personal income or estate taxes); improvement bond; and/or license fee imposed upon or levied against any legal or equitable interest of Lessor in the Premises or the Project, Lessor’s right to other income therefrom, and/or Lessor’s business of leasing, by any authority having the direct or indirect power to tax and where the funds are generated with reference to the Building address and where the proceeds so generated are to be applied by the city, county or other local taxing authority of a jurisdiction within which the Premises are located. Real Property Taxes shall also include any tax, fee, levy, assessment or charge, or any increase therein: (i) imposed by reason of events occurring during the term of this Lease, including but not limited to, a change in the ownership of the Premises, and (ii) levied or assessed on machinery or equipment provided by Lessor to Lessee pursuant to this Lease.

10.2 Payment of Taxes. In addition to Base Rent, Lessee shall pay to Lessor an amount equal to the Real Property Tax installment due at least 20 days prior to the applicable delinquency date. If any such installment shall cover any period of time prior to or after the expiration or termination of this Lease, Lessee’s share of such installment shall be prorated. In the event Lessee incurs a late charge on any Rent payment, Lessor may estimate the current Real Property Taxes, and require that such taxes be paid in advance to Lessor by Lessee monthly in advance with the payment of the Base Rent. Such monthly payments shall be an amount equal to the amount of the estimated installment of taxes divided by the number of months remaining before the month in which said installment becomes delinquent. When the actual amount of the applicable tax bill is known, the amount of such equal monthly advance payments
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shall be adjusted as required to provide the funds needed to pay the applicable taxes. If the amount collected by Lessor is insufficient to pay such Real Property Taxes when due, Lessee shall pay Lessor, upon demand, such additional sum as is necessary. Advance payments may be intermingled with other moneys of Lessor and shall not bear interest. In the event of a Breach by Lessee in the performance of its obligations under this Lease, then any such advance payments may be treated by Lessor as an additional Security Deposit.[image: ]

10.3 Joint Assessment. If the Premises are not separately assessed, Lessee’s liability shall bean equitable proportion of the Real Property Taxes for all of the land and improvements included within the tax parcel assessed, such proportion to be conclusively determined by Lessor from the respective valuations assigned in the assessor’s work sheets or such other information as may be reasonably available.

10.4 Personal Property Taxes. Lessee shall pay, prior to delinquency, all taxes assessed against and levied upon Lessee Owned Alterations, Utility Installations, Trade Fixtures, furnishings, equipment and all personal property of Lessee. When possible, Lessee shell cause its Lessee Owned Alterations and Utility Installations, Trade Fixtures, furnishings, equipment and all other personal property to be assessed and billed separately from the real property of Lessor. If any of Lessee’s said property shall be assessed with Lessor’s real property, Lessee shall pay Lessor the taxes attributable to Lessee’s property within 10 days after receipt of a written statement setting forth the taxes applicable to Lessee’s property.

11. Utilities and Services. Lessee shall pay for all water, gas, heat, light, power, telephone, trash disposal and other utilities and services supplied to the Premises, together with any taxes thereon. If any such services are not separately metered or billed to Lessee, Lessee shall pay a reasonable proportion, to be determined by Lessor, of all charges jointly metered or billed. There shall be no abatement of rent and Lessor shall not be liable in any respect whatsoever for the inadequacy, stoppage, interruption or discontinuance of any utility or service due to riot, strike, labor dispute, breakdown, accident, repair or other cause beyond Lessor’s reasonable control or in cooperation with governmental request or directions.

12. Assignment and Subletting.

12.1 Lessor’s Consent Required.

(a) Lessee shall not voluntarily or by operation of law assign, transfer, mortgage or encumber (collectively, “assign or assignment”) or sublet all or any part of Lessee’s interest in this Lease or in the Premises without Lessor’s prior written consent.

(b) Unless Lessee is a corporation and its stock is publicly traded on a national stock exchange, a change in the control of Lessee shall constitute an assignment requiring consent. The transfer, on a cumulative basis, of 25% or more of the voting control of Lessee shall constitute a change in control for this purpose.

(c) The involvement of Lessee or its assets in any transaction or series of transactions (by way of merger, sale, acquisition; financing, transfer, leveraged buy-out or otherwise), whether or not a formal assignment or hypothecation of this Lease or Lessee’s assets occurs, which results or will result in a reduction of the Net Worth of Lessee by an amount greater than 25% of such Net Worth as it was represented at the time of the execution of this Lease or at the time of the most recent assignment to which Lessor has consented, or as it exists immediately prior to said transaction or transactions constituting such reduction, whichever was or is greater, shall be considered an assignment of this Lease to which Lessor may withhold its consent. “Net Worth of Lessee” shall mean the net worth of Lessee (excluding any guarantors) established under generally accepted accounting principles.

(d) An assignment or subletting without consent shall, at Lessor’s option, be a Default curable after notice per Paragraph 13.1(c), or a noncurable Breach without the necessity of any notice and grace period. If Lessor elects to treat such unapproved assignment or subletting as a noncurable Breach, Lessor may either: (i) terminate this Lease, or (H) upon 30 days written notice, increase the monthly Base Rent to 110% of the Base Rent then in effect. Further, in the event of such Breach and rental adjustment, (i) the purchase price of any option to purchase the Premises held by Lessee shall be subject to similar adjustment to 110% of the price previously in effect, and (ii) all fixed and non-fixed rental adjustments scheduled during the remainder of the Lease term shall be increased to 110% of the scheduled adjusted rent.

(e) Lessee’s remedy for any breach of Paragraph 12.1 by Lessor shall he limited to compensatory damages and/or injunctive relief.

12.2 Terms and Conditions Applicable to Assignment and Subletting.

(a) Regardless of Lessor’s consent, no assignment or subletting shall: (i) be effective without the express written assumption by such assignee or sublessee of the obligations of Lessee under this Lease, (ii) release Lessee of any obligations hereunder, or (iii) alter the primary liability of Lessee for the payment of Rent or for the performance of any other obligations to be performed by Lessee.

(b) Lessor may accept Rent or performance of Lessee’s obligations from any person other than Lessee pending approval or disapproval of an assignment. Neither a delay in the approval or disapproval of such assignment nor the acceptance of Rent or performance shall constitute a waiver or estoppel of Lessor’s right to exercise its remedies for Lessee’s Default or Breach.

(c) Lessor’s consent to any assignment or subletting shall not constitute a consent to any subsequent assignment or subletting.

(d) In the event of any Default or Breach by Lessee, Lessor may proceed directly against Lessee, any Guarantors or anyone else responsible for the performance of Lessee’s obligations under this Lease, including any assignee or sublessee, without first exhausting Lessor’s remedies against any other person or entity responsible therefor to Lessor, or any security held by Lessor.

(e) Each request for consent to an assignment or subletting shall be in writing, accompanied by information relevant to Lessor’s determination as to the financial and operational responsibility and appropriateness of the proposed assignee or sublessee, including but not limited to the intended use and/or required modification of the Premises, if any, together with a fee of $500 as consideration for Lessor’s considering and processing said request. Lessee agrees to provide Lessor with such other or additional information and/or documentation as may be reasonably requested. (See also Paragraph 36)

(f) Any assignee of, or sublessee under, this Lease shall, by reason of accepting such assignment or entering into such sublease, be deemed to have assumed and agreed to conform end comply with each and every term, covenant, condition and obligation herein to be observed or performed by Lessee during the term of said assignment or sublease, other than such obligations as are contrary to or inconsistent with provisions of an assignment or sublease to which Lessor has specifically consented to in writing.

(g) Lessor’s consent to any assignment or subletting shall not transfer to the assignee or sublessee any Option granted to the original Lessee by this Lease unless such transfer is specifically consented to by Lessor in writing. (See Paragraph 39.2)

12.3 Additional Terms and Conditions Applicable to Subletting. The following terms and conditions shall apply to any subletting by Lessee of all or any part of the Premises and shall he deemed included in all subleases under this Lease whether or not expressly incorporated therein:

(a) Lessee hereby assigns and transfers to Lessor all of Lessee’s interest in all Rent payable on any sublease, and Lessor may collect such Rent and apply same toward Lessee’s obligations under this Lease; provided, however, that until a Breach shall occur in the performance of Lessee’s obligations, Lessee may collect said Rent. In the event that the amount collected by Lessor exceeds Lessee’s obligations any such excess shall he refunded to Lessee. Lessor shall not, by reason of the foregoing or any assignment of such sublease, nor by reason of the collection of Rent, be deemed liable to the sublessee for any failure of Lessee to perform and comply with any of Lessee’s obligations to such sublessee. Lessee hereby irrevocably authorizes and directs any such sublessee, upon receipt of a written notice from Lessor stating that a Breach exists in the performance of Lessee’s obligations under this Lease, to pay to Lessor all Rent due and to become due under the sublease. Sublessee shall rely upon any such notice from Lessor and shall pay all Rents to Lessor without any obligation or right to inquire as to whether such Breach exists, notwithstanding any claim from Lessee to the contrary.

(b) In the event of a Breach by Lessee, Lessor may, at its option, require sublessee to attorn to Lessor, in which event Lessor shall undertake the obligations of the sublessor under such sublease from the time of the exercise of said option to the expiration of such sublease; provided, however, Lessor shall not be liable for any prepaid rents or security deposit paid by such sublessee to such sublessor or for any prior Defaults or Breaches of such sublessor.
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(c) Any matter requiring the consent of the sublessor under a sublease shall also require the consent of Lessor.[image: ]

(d) No sublessee shall further assign or sublet all or any part of the Premises without Lessors prior written consent.

(e) Lessor shall deliver a copy of any notice of Default or Breach by Lessee to the sublessee, who shall have the right to cure the Default of Lessee within the grace period, if any, specified in such notice. The sublessee shall have a right of reimbursement and offset from and against Lessee for any such Defaults cured by the sublessee.

13. Default; Breach; Remedies.

13.1 Default; Breach. A “Default” is defined as a failure by the Lessee to comply with or perform any of the terms, covenants, conditions or Rules and Regulations under this Lease. A “Breach” is defined as the occurrence of one or more of the following Defaults, and the failure of Lessee to cure such Default within any applicable grace period:

(a) The abandonment of the Premises; or the vacating of the Premises without providing a commercially reasonable level of security, or where the coverage of the property insurance described in Paragraph 8.3 is jeopardized as a result thereof, or without providing reasonable assurances to minimize potential vandalism.

(b) The failure of Lessee to make any payment of Rent or any Security Deposit required to be made by Lessee hereunder, whether to Lessor or to a third party, when due, to provide reasonable evidence of insurance or surety bond, or to fulfill any obligation under this Lease which endangers or threatens life or property, where such failure continues for a period of 3 business days following written notice to Lessee.

(c) The failure by Lessee to provide (i) reasonable written evidence of compliance with Applicable Requirements, (ii) the service contracts, (iii) the rescission of an unauthorized assignment or subletting, (iv) an Estoppel Certificate, (v) a requested subordination, (vi) evidence concerning any guaranty and/or Guarantor, (vii) any document requested under Paragraph 42, (viii) material safety data sheets (MSDS), or (ix) any other documentation or information which Lessor may reasonably require of Lessee under the terms of this Lease, where any such failure continues for a period of 10 days following written notice to Lessee.

(d) A Default by Lessee as to the terms, covenants, conditions or provisions of this Lease, or of the rules adopted under Paragraph 40 hereof, other than those described in subparagraphs 13.1(a), (b) or (c), above, where such Default continues for a period of 30 days after written notice; provided, however, that if the nature of Lessee’s Default is such that more than 30 days are reasonably required for its cure, then it shall not be deemed to be a Breach if Lessee commences such cure within said 30 day period and thereafter diligently prosecutes such cure to completion.

(e) The occurrence of any of the following events: (i) the making of any general arrangement or assignment for the benefit of creditors; (ii) becoming a “debtor” as defined in 11 U.S.C. §101 or any successor statute thereto (unless, in the case of a petition filed against Lessee, the same is dismissed within 60 days); (iii) the appointment of a trustee or receiver to take possession of substantially all of Lessee’s assets located at the Premises or of Lessee’s interest in this Lease, where possession is not restored to Lessee within 30 days; or (iv) the attachment, execution or other judicial seizure of substantially all of Lessee’s assets located at the Premises or of Lessee’s interest in this Lease, where such seizure is not discharged within 30 days; provided, however, in the event that any provision of this subparagraph (e) is contrary to any applicable law, such provision shall be of no force or effect, and not affect the validity of the remaining provisions.

(f) The discovery that any financing statement of Lessee or of any Guarantor given to Lessor was materially false.

(g) If the performance of Lessee’s obligations under this Lease is guaranteed: (i) the death of a Guarantor, (ii) the termination of a Guarantor’s liability with respect to this Lease other than in accordance with the terms of such guaranty, (iii) a Guarantor’s becoming insolvent or the subject of a bankruptcy filing, (iv) a Guarantor’s refusal to honor the guaranty, or (v) a Guarantor’s breach of its guaranty obligation on an anticipatory basis, and Lessee’s failure, within 60 days following written notice of any such event, to provide written alternative assurance or security, which, when coupled with the then existing resources of Lessee, equals or exceeds the combined financial resources of Lessee and the Guarantors that existed at the time of execution of this Lease.

13.2 Remedies. If Lessee fails to perform any of its affirmative duties or obligations, within 10 days after written notice (or in case of an emergency, without notice), Lessor may, at its option, perform such duty or obligation on Lessees behalf, including but not limited to the obtaining of reasonably required bonds, insurance policies, or governmental licenses, permits or approvals. Lessee shall pay to Lessor an amount equal to 115% of the costs and expenses incurred by Lessor in such performance upon receipt of an invoice therefor. In the event of a Breach, Lessor may, with or without further notice or demand, and without limiting Lessor in the exercise of any right or remedy which Lessor may have by reason of such Breach:

(a) Terminate Lessee’s right to possession of the Premises by any lawful means, in which case this Lease shall terminate and Lessee shall immediately surrender possession to Lessor. In such event Lessor shall be entitled to recover from Lessee; (i) the unpaid Rent which had been earned at the time of termination: (ii) the worth at the time of award of the amount by which the unpaid rent which would have been earned after termination until the time of award exceeds the amount of such rental loss that the Lessee proves could have been reasonably avoided; (iii) the worth at the time of award of the amount by which the unpaid rent for the balance of the term after the time of award exceeds the amount of such rental loss that the Lessee proves could be reasonably avoided; and

(iv) any other amount necessary to compensate Lessor for all the detriment proximately caused by the Lessee’s failure to perform its obligations under this Lease or which in the ordinary course of things would be likely to result therefrom, including but not limited to the cost of recovering possession of the Premises, expenses of reletting, including necessary renovation and alteration of the Premises, reasonable attorneys’ fees, and that portion of any leasing commission paid by Lessor in connection with this Lease applicable to the unexpired term of this Lease. The worth at the time of award of the amount referred to in provision

(iii) of the immediately preceding sentence shall be computed by discounting such amount at the discount rate of the Federal Reserve Bank of the District within which the Premises are located at the time of award plus one percent. Efforts by Lessor to mitigate damages caused by Lessee’s Breach of this Lease shall not waive Lessor’s right to recover damages under Paragraph 12. If termination of this Lease is obtained through the provisional remedy of unlawful detainer, Lessor shall have the right to recover in such proceeding any unpaid Rent and damages as are recoverable therein, or Lessor may reserve the right to recover all or any part thereof in a separate suit. If a notice and grace period required under Paragraph 13.1 was not previously given, a notice to pay rent or quit, or to perform or quit given to Lessee under the unlawful detainer statute shall also constitute the notice required by Paragraph 3.1. In such case, the applicable grace period required by Paragraph 13.1 and the unlawful detainer statute shall run concurrently, and the failure of Lessee to cure the Default within the greater of the two such grace periods shall constitute both an unlawful detainer and a Breach of this Lease entitling Lessor to the remedies provided for in this Lease and/or by said statute.

(b) Continue the Lease and Lessee’s right to possession and recover the Rent as it becomes due, in which event Lessee may sublet or assign, subject only to reasonable limitations. Acts of maintenance, efforts to relet, and/or the appointment of a receiver to protect the Lessor’s interests, shall not constitute a termination of the Lessee’s right to possession.

(c) Pursue any other remedy now or hereafter available under the laws or judicial decisions of the state wherein the Premises are located. The expiration or termination of this Lease and/or the termination of Lessee’s right to possession shall not relieve Lessee from liability under any indemnity provisions of this Lease as to matters occurring or accruing during the term hereof or by reason of Lessee’s occupancy of the Premises.

13.3 Inducement Recapture. Any agreement for free or abated rent or other charges, or for the giving or paying by Lessor to or for Lessee of any cash or other bonus, inducement or consideration for Lessee’s entering into this Lease all of which concessions are hereinafter referred to as “Inducement Provisions,” shall be deemed conditioned upon Lessee’s full and faithful performance of all of the terms, covenants and conditions of this Lease. Upon, Breach of this Lease by Lessee, any such Inducement Provision shall automatically be deemed deleted from this Lease and of no further force or effect, and any rent, other charge, bonus, inducement or consideration therefore abated, given or paid by Lessor under such an inducement Provision shall be immediately due and payable by Lessee to Lessor, notwithstanding any subsequent cure of said Breach of Lessee. The acceptance by Lessor of rent or the cure of the Breach which initiated the operation of this paragraph shall not be deemed a waiver by Lessor of the provisions of this paragraph unless specifically so stated in writing by Lessor at the time of such acceptance.
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13.4 [image: ]Late Charges. Lessee hereby acknowledges that late payment by Lessee of Rent will cause Lessor to incur costs not contemplated by this Lease, the exact amount of which will be extremely difficult to ascertain. Such costs include, but are not limited to, processing and accounting charges, and late charges which may be imposed upon Lessor by any Lender. Accordingly, if any Rent shall 20 not be received by Lessor within x days after such amount shall be due, then, without any requirement for notice to Lessee, Lessee shall immediately pay to Lessor a one-time late charge equal to 10% of each such overdue amount or $100, whichever is greater. The Parties hereby agree that such late charge represents a fair and reasonable estimate of the costs Lessor will incur by reason of such late payment. Acceptance of such late charge by Lessor shall in no event constitute a waiver of Lessee’s Default or Breach with respect to such overdue amount, nor prevent the exercise of any of the other rights and remedies granted hereunder. In the event that a late charge is payable hereunder, whether or not collected, for 3 consecutive installments of Base Rent, then notwithstanding any provision of this Lease to the contrary, Base Rent shall, at Lessor’s option, become due and payable quarterly in advance.

13.5 Interest. Any monetary payment due Lessor hereunder, other than late charges, not received by Lessor, when due as to scheduled payments (such as Base Rent) or within 30 days following the date on which it was due for non-scheduled payment, shall bear interest from the date when due, as to scheduled payments, or the 31st day after it was due as to non-scheduled payments. The interest (“Interest”) charged shall be computed at the rate of 10% per annum but shall not exceed the maximum rate allowed by law. Interest is payable in addition to the potential late charge provided for in Paragraph 13.4.

13.6 Breach by Lessor.

(a) Notice of Breach. Lessor shall not be deemed in breach of this Lease unless Lessor fails within 30 days of Lessee’s delivery of written notice of such default to Lessor a reasonable time to perform an obligation required to be performed by Lessor. For purpose of this Paragraph, a reasonable time shall in no event be less than 30 days after receipt by Lessor, and any Lender whose name and address shall have been furnished Lessee in writing for such purpose of written notice specifying wherein such obligation of Lessor has not been performed; provided, however, that if the nature of Lessor’s obligation is such that more than 30 days are reasonably required for its performance, then Lessor shall not be in breach if performance is commenced within such 30 day period and thereafter diligently pursued to completion.

(b) Performance by Lessee on Behalf of Lessor. In the event that neither Lessor nor Lender cures said breach within 30 days after receipt of said notice, or if having commenced said cure they do not diligently pursue it to completion, then Lessee may elect to cure said breach at Lessee’s expense and offset from Rent the actual and reasonable cost to perform such cure, provided however, that such offset shall not exceed an amount equal to the greater of one month’s Base Rent or the Security Deposit, reserving Lessee’s right to seek reimbursement from Lessor. Lessee shall document the cost of said cure and supply said documentation to Lessor.

14. Condemnation. If the Premises or any portion thereof are taken under the power of eminent domain or sold under the threat of the exercise of said power (collectively “Condemnation”), this Lease shall terminate as to the part taken as of the date the condemning authority takes title or possession, whichever first occurs. If more than 10% of the Building, or more than 25% of that portion of the Premises not occupied by any building, is taken by Condemnation, Lessee may, at Lessee’s option, to be exercised in writing within 10 days after Lessor shall have given Lessee written notice of such taking (or in the absence of such notice, within 10 days after the condemning authority shall have taken possession) terminate this Lease as of the date the condemning authority takes such possession. If Lessee does not terminate this Lease in accordance with the foregoing, this Lease shall remain in full force and effect as to the portion of the Premises remaining, except that the Base Rent shall be reduced in proportion to the reduction in utility of the Premises caused by such Condemnation, Condemnation awards and/or payments shall be the property of Lessor, whether such award shall be made as compensation for diminution in value of the leasehold, the value of the part taken, or for severance damages; provided, however, that Lessee shall be entitled to any compensation for Lessee’s relocation expenses, loss of business goodwill and/or Trade Fixtures, without regard to whether or not this Lease is terminated pursuant to the provisions of this Paragraph. All Alterations and Utility Installations made to the Premises by Lessee, for purposes of Condemnation only, shall be considered the property of the Lessee and Lessee shall be entitled to any and all compensation which is payable therefor, In the event that this Lease is not terminated by reason of the Condemnation, Lessor shall repair any damage to the Premises caused by such Condemnation.

15. Brokerage Fees.

15.1 Additional Commission. In addition to the payments owed pursuant to Paragraph 1.9 above, and unless Lessor and the Brokers otherwise agree in

writing, Lessor agrees that: (a) if Lessee exercises any Option, (b) if Lessee acquires any rights to the Premises or other premises owned by Lessor and located within the same Project, if any, within which the Premises is located, (c) if Lessee remains in possession of the Premises, with the consent of Lessor, after the expiration of this Lease, or (d) if Base Rent is increased, whether by agreement or operation of an escalation clause herein, then, Lessor shall pay Brokers a fee in accordance with the schedule of the Brokers in effect at the time of the execution of this Lease.

15.2 Assumption at Obligations. Any buyer or transferee of Lessor’s interest in this Lease shall be deemed to have assumed Lessor’s obligation hereunder. Brokers shall be third party beneficiaries of the provisions of Paragraphs 1.9, 15, 22 and 31. If Lessor fails to pay to Brokers any amounts due as and for brokerage fees pertaining to this Lease when due, then such amounts shall accrue Interest. In addition, if Lessor fails to pay any amounts to Lessee’s Broker when due. Lessee’s Broker may send written notice to Lessor and Lessee of such failure and if Lessor fails to pay such amounts within 10 days after said notice, Lessee shall pay said monies to its Broker and offset such amounts against Rent. In addition, Lessee’s Broker shall be deemed to be a third party beneficiary of any commission agreement entered into by and/or between Lessor and Lessor’s Broker for the limited purpose of collecting any brokerage fee owed.

15.3 Representations and Indemnities of Broker Relationships. Lessee and Lessor each represent and warrant to the other that it has had no dealings with any person. firm, broker or finder (other than the Brokers, if any) in connection with this Lease, and that no one other than said named Brokers a entitled to any commission or finder’s fee in connection herewith. Lessee and Lessor do each hereby agree to indemnify, protect, defend and hold the other harmless from and against liability for compensation or charges which may be claimed by any such unnamed broker, finder or other similar party by reason of any dealings or actions of the indemnifying Party, including any costs, expenses, attorneys’ fees reasonably incurred with respect thereto.

16. Estoppel Certificates.

(a) Each Party (as “Responding Party”) shall within 20 days after written notice from the other Party (the “Requesting Party”) execute, acknowledge and deliver to the Requesting Party a statement in writing in form similar to the then most current “Estoppel Certificate” form published by the AIR Commercial Real Estate Association, plus such additional information, confirmation and/or statements as may be reasonably requested by the Requesting Party.

(b) If the Responding Party shall fail to execute or deliver the Estoppels Certificate within such 20 day period, the Requesting Party may execute an Estoppels Certificate stating that: (i) the Lease is in full force and effect without modification except as may be represented by the Requesting Party, (ii) there are no uncured defaults in the Requesting Party’s performance, and (Hi) if Lessor is the Requesting Party, not more than one month’s rent has been paid in advance. Prospective purchasers and encumbrancers may rely upon the Requesting Party’s Estoppel Certificate, and the Responding Party shall be estopped from denying the truth of the facts contained in said Certificate.

(c) If Lessor desires to finance, refinance, or sell the Premises, or any part thereof, Lessee and alt Guarantors shall deliver to any potential lender or purchaser designated by Lessor such financial statements as may be reasonably required by such lender or purchaser, including but not limited to Lessee’s financial statements for the past 3 years. All such financial statements shall be received by Lessor and such lender or purchaser in confidence and shall be used only for the purposes herein set forth.

17. Definition of Lessor. The term “Lessor” as used herein shall mean the owner or owners at the time in question of the fee title to the Premises, or, it this is a sublease, of the Lessee’s interest in the prior lease. In the event of a transfer of Lessor’s title or interest in the Premises of this Lease, Lessor shall deliver to the transferee or assignee (in cash or by credit) any unused Security Deposit held
[image: ][image: ][image: ][image: ]
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by Lessor. Except as provided in Paragraph 15, upon such transfer or assignment and delivery of the Security Deposit, as aforesaid, the prior Lessor shall be relieved of all liability with respect to the obligations and/or covenants under this Lease thereafter to be performed by the Lessor. Subject to the foregoing the obligations and/or covenants in this Lease to be performed by the Lessor shall be binding only upon the Lessor as hereinabove defined.[image: ]

18. Severability. The invalidity of any provision of this Lease, as determined by a court of competent jurisdiction, shall in no way affect the validity of any other provision hereof.

19. Days. Unless otherwise specifically indicated to the contrary, the word “days” as used in this Lease shall mean and refer to calendar days.

20. Limitation on Liability. The obligations of Lessor under this Lease shall not constitute personal obligations of Lessor or its partners, members, directors, officers or shareholders, and Lessee shall look to the Premises, and to no other assets of Lessor, for the satisfaction of any liability of Lessor with respect to this Lease, and shall not seek recourse against Lessor’s partners, members, directors, officers or shareholders, or any of their, personal assets for such satisfaction.

21. Time of Essence. Time is of the essence with respect to the performance of all obligations to be performed or observed by the Parties under this Lease.

22. No Prior or Other Agreements; Broker Disclaimer. This Lease contains all agreements between the Parties with respect to any matter mentioned herein, and no other prior or contemporaneous agreement or understanding shall be effective. Lessor and Lessee each represents and warrants to the Brokers that it has made, and is relying solely upon, its own investigation as to the nature, quality, character and financial responsibility of the other Party to this Lease and as to the use, nature, quality and character of the Premises. Brokers have no responsibility with respect thereto or with respect to any default or breach hereof by either Party. The liability (including court costs and attorneys’ fees), of any Broker with respect to negotiation, execution, delivery or performance by either Lessor or Lessee under this Lease or any amendment or modification hereto shall be limited to an amount up to the fee received by such Broker pursuant to this Lease; provided, however, that the foregoing limitation on each Broker’s liability shall not be applicable to any gross negligence or willful misconduct of such Broker.

23. Notices.

23.1 Notice Requirements. All notices required or permitted by this Lease or applicable law shall be in writing and may be delivered in person (by hand or by courier) or may be sent by regular, certified or registered mail or U.S. Postal Service Express Mail, with postage prepaid, or by facsimile transmission, and shall be deemed sufficiently given if served in a manner specified in this Paragraph 23. The addresses noted adjacent to a Party’s signature on this Lease shall be that Party’s address for delivery or mailing of notices. Either Party may by written notice to the other specify a different address for notice, except that upon Lessee’s taking possession of the Premises, the Premises shall constitute Lessee’s address for notice. A copy of all notices to Lessor shall be concurrently transmitted to such party or parties at such addresses as Lessor may from time to time hereafter designate in writing.

23.2 Date of Notice. Any notice sent by registered or certified mail, return receipt requested, shall be deemed given on the date of delivery shown on the receipt card, or if no delivery date is shown, the postmark thereon. If sent by regular mail the notice shall be deemed given 48 hours after the same is addressed as required herein and mailed with postage prepaid. Notices delivered by United States Express Mail or overnight courier that guarantee next day delivery shall be deemed given 24 hours after delivery of the same to the Postal Service or courier, Notices transmitted by facsimile transmission or similar means shall be deemed delivered upon telephone confirmation of receipt (confirmation report from fax machine is sufficient), provided a copy is also delivered via delivery or mail. If notice is received on a Saturday, Sunday or legal holiday, it shall be deemed received on the next business day.

24. Waivers. No waiver by Lessor of the Default or Breach of any term, covenant or condition hereof by Lessee, shall be deemed a waiver of any other term, covenant or condition hereof, or of any subsequent Default or Breach by Lessee of the same or of any other term, covenant or condition hereof. Lessor’s consent to, or approval of, any act shall not be deemed to render unnecessary the obtaining of Lessor’s consent to, or approval of, any subsequent or similar act by Lessee, or be construed as the Oasis of an estoppel to enforce the provision or provisions of this Lease requiring such consent. The acceptance of Rent by Lessor shall not be a waiver of any Default or Breach by Lessee. Any payment by Lessee may be accepted by Lessor on account of moneys or damages due Lessor, notwithstanding any qualifying statements or conditions made by Lessee in connection therewith, which such statements and/or conditions shall be of no force or effect whatsoever unless specifically agreed to in writing by Lessor at or before the time of deposit of such payment.

25. Disclosures Regarding The Nature of a Real Estate Agency Relationship.

(a) When entering into a discussion with a real estate agent regarding a real estate transaction, a Lessor or Lessee should from the outset understand what type of agency relationship or representation it has with the agent or agents in the transaction. Lessor and Lessee acknowledge being advised by the Brokers in this transaction., as follows:

(i) Lessor’s Agent. A Lessor’s agent under a listing agreement with the Lessor acts as the agent for the Lessor only. A Lessor’s agent or subagent has the following affirmative obligations: To the Lessor: A fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with the Lessor. To the Lessee and the Lessor: a. Diligent exercise of reasonable skills and care in performance of the agent’s duties. b. A duty of honest and fair dealing and good faith. c. A duty to disclose all facts known to the agent materially affecting the value or desirability of the property that are not known to, or within the diligent attention and observation of, the Parties. An agent is not obligated to reveal to either Party any confidential information obtained from the other Party which does not involve the affirmative duties set forth above.

(ii) Lessee’s Agent. An agent can agree to act as agent for the Lessee only. In these situations, the agent is not the Lessor’s agent, even if by agreement the agent may receive compensation for services rendered, either in full or in part from the Lessor. An agent acting only for a Lessee has the following affirmative obligations. To the Lessee: A fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with the Lessee. To the Lessee and the Lessor: a. Diligent exercise of reasonable skills and care in performance of the agent’s duties. b. A duty of honest and fair dealing and good faith. c. A duty to disclose all facts known to the agent materially affecting the value or desirability of the property that are not known to, or within the diligent attention and observation of, the Parties. An agent is not obligated to reveal to either Party any confidential information obtained from the other Party which does not involve the affirmative duties set forth above.

(iii) Agent Representing Both Lessor and Lessee. A real estate agent, either acting directly or through one or more associate licenses, can legally be the agent of both the Lessor and the Lessee in a transaction, but only with the knowledge and consent of both the Lessor and the Lessee. In a dual agency situation, the agent has the following affirmative obligations to both the Lessor and the Lessee: a. A fiduciary duty of utmost care, integrity, honesty and loyalty in the dealings with either Lessor or the Lessee. b. Other duties to the Lessor and the Lessee as stated above in subparagraphs (i) or (ii). In representing both Lessor and Lessee, the agent may not without the express permission of the respective Party, disclose to the other Party that the Lessor will accept rent in an amount less than that indicated in the listing or that the Lessee is willing to pay a higher rent than that offered. The above duties of the agent in a real estate transaction do not relieve a Lessor or Lessee from the responsibility to protect their own interests. Lessor and Lessee should carefully read all agreements to assure that they adequately express their understanding of the transaction. A real estate agent is a person qualified to advise about real estate. If legal or tax advice is desired, consult a competent professional.

(b) Brokers have no responsibility with respect to any default or breach hereof by either Party. The liability (including court costs and attorneys’ fees), of any Broker with respect to any breach of duty, error or omission relating to this Lease shall not exceed the fee received by such Broker pursuant to this Lease; provided, however, that the foregoing limitation on each Broker’s liability shall not be applicable to any gross negligence or willful misconduct of such Broker.

(c) Lessor and Lessee agree to identify to Brokers as “Confidential” any communication or information given Brokers that is considered by such Party to be confidential.
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26. No Right To Holdover. Lessee has no right to retain possession of the Premises or any part thereof beyond the expiration or termination of this Lease. In the event that Lessee holds over, then the Base Rent shall be increased to 150% of the Base Rent applicable immediately preceding the expiration or termination. Nothing contained herein shall be construed as consent by Lessor to any holding over by Lessee.

27. Cumulative Remedies. No remedy or election hereunder shall be deemed exclusive but shall, wherever possible, be cumulative with all other remedies at law or in equity.

28. Covenants and Conditions; Construction of Agreement. All provisions of this Lease to be observed or performed by Lessee are both covenants and conditions. In construing this Lease, all headings and titles are for the convenience of the Parties only and shall not be considered a part of this Lease. Whenever required by the context, the singular shall include the plural and vice versa. This Lease shall not be construed as if prepared by one of the Parties, but rather according to its fair meaning as a whole, as if both Parties had prepared it.

29. Binding Effect; Choice of Law. This Lease shall be binding upon the Parties, their personal representatives, successors and assigns and be governed by the laws of the State in which the Premises are located. Any litigation between the Parties hereto concerning this Lease shall be initiated in the county in which the Premises are located.

30. Subordination; Attornment; Non-Disturbance.

30.1 Subordination. This Lease and any Option granted hereby shall be subject and subordinate to any ground lease, mortgage, deed of trust, or other hypothecation or security device (collectively, “Security Device”), now or hereafter placed upon the Premises, to any and all advances made on the security thereof, and to all renewals, modifications, and extensions thereof. Lessee agrees that the holders of any such Security Devices (in this Lease together referred to as “Lender”) shall have no liability or obligation to perform any of the obligations of Lessor under this Lease. Any Lender may elect to have this Lease and/or any Option granted hereby superior to the lien of its Security Device by giving written notice thereof to Lessee, whereupon this Lease and such Options shall be deemed prior to such Security Device, notwithstanding the relative dates of the documentation or recordation thereof.

30.2 Attornment. In the event that Lessor transfers title to the Premises, or the Premises are acquired by another upon the foreclosure or termination of a Security Device to which this Lease is subordinated (i) Lessee shall, subject to the non-disturbance provisions of Paragraph 30.3, attorn to such new owner, and upon request, enter into a new lease, containing all of the terms and provisions of this Lease, with such new owner for the remainder of the term hereof, or, at the election of such new owner, this Lease shall automatically become a new Lease between Lessee and such new owner, upon all of the terms and conditions hereof, for the remainder of the term hereof, and (ii) Lessor shall thereafter be relieved of any further obligations hereunder and such new owner shall assume all of Lessor’s obligations hereunder, except that such new owner shall not: (a) be liable for any act or omission of any prior lessor or with respect to events occurring prior to acquisition of ownership; (b) be subject to any offsets or defenses which Lessee might have against any prior lessor, (c) be bound by prepayment of more than one month’s rent, or (d) be liable for the return of any security deposit paid to any prior lessor.

30.3 Non-Disturbance. With respect to Security Devices entered into by Lessor after the execution of this Lease, Lessee’s subordination of this Lease shall be subject to receiving a commercially reasonable non-disturbance agreement (a “Non-Disturbance Agreement”) from the Lender which Non-Disturbance Agreement provides that Lessees possession of the Premises, and this Lease, including any options to extend the term hereof, will not be disturbed so long as Lessee is not in Breach hereof and attorns to the record owner of the Premises. Further, within 60 days after the execution of this Lease, Lessor shall use its commercially reasonable efforts to obtain a Non-Disturbance Agreement from the holder of any pre-existing Security Device which is secured by the Premises. In the event that Lessor is unable to provide the Non-Disturbance Agreement within said 60 days, then Lessee may, at Lessee’s option, directly contact Lender and attempt to negotiate for the execution and delivery of a Non-Disturbance Agreement.

30.4 Self-Executing. The agreements contained in this Paragraph 30 shall be effective without the execution of any further documents; provided, however, that, upon written request from Lessor or a Lender in connection with a sale, financing or refinancing of the Premises, Lessee and Lessor shall execute such further writings as may be reasonably required to separately document any subordination, attornment and/or Non-Disturbance Agreement provided for herein.

31. Attorneys’ Fees. If any Party or Broker brings an action or proceeding involving the Premises whether founded in tort, contract or equity, or to declare rights hereunder, the Prevailing Party (as hereafter defined) in any such proceeding, action, or appeal thereon, shall be entitled to reasonable attorneys’ fees. Such fees may be awarded in the same suit or recovered in a separate suit, whether or not such action or proceeding is pursued to decision or judgment. The term, “Prevailing Party” shall include, without limitation, a Party or Broker who substantially obtains or defeats the relief sought, as the case may be, whether by compromise, settlement, judgment, or the abandonment by the other Party or Broker of its claim or defense. The attorneys’ fees award shall not be computed in accordance with any court fee schedule, but shall be such as to fully reimburse all attorneys’ fees reasonably incurred. In addition, Lessor shall be entitled to attorneys’ fees, costs and expenses incurred in the preparation and service of notices of Default and consultations in connection therewith, whether or not a legal action is subsequently commenced in connection with such Default or resulting Breach ($200 is a reasonable minimum per occurrence for such services and consultation).

32. Lessor’s Access; Showing Premises; Repairs. Lessor and Lessor’s agents shall have the right to enter the Premises at any time, in the case of an emergency, and otherwise at reasonable times after reasonable prior notice for the purpose of showing the same to prospective purchasers, lenders, or tenants, and making such alterations, repairs, improvements or additions to the Premises as Lessor may deem necessary or desirable and the erecting, using and maintaining of utilities, services, pipes and conduits through the Premises and/or other premises as long as there is no material adverse effect to Lessee’s use of the Premises. All such activities shall be without abatement of rent or liability to Lessee.

33. Auctions. Lessee shall not conduct, nor permit to be conducted, any auction upon the Premises without Lessor’s prior written consent. Lessor shall not be obligated to exercise any standard of reasonableness in determining whether to permit an auction.

34. Signs. Lessor may place on the Premises ordinary “For Sale” signs at any time and ordinary “For Lease” signs during the last 6 months of the term hereof. Except for ordinary “for sublease” signs. Lessee shall not place any sign upon the Premises without Lessor’s prior written consent. All signs must comply with all Applicable Requirements.

35. Termination; Merger. Unless specifically stated otherwise in writing by Lessor, the voluntary or other surrender of this Lease by Lessee, the mutual termination or cancellation hereof, or a termination hereof by Lessor for Breach by Lessee, shall automatically terminate any sublease or lesser estate in the Premises; provided, however, that Lessor may elect to continue any one or all existing subtenancies. Lessor’s failure within 10 days following any such event to elect to the contrary by written notice to the holder of any such lesser interest, shall constitute Lessor’s election to have such event constitute the termination of such interest.

36. Consents. Except as otherwise provided herein, wherever in this Lease the consent of a Party is required to an act by or for the other Party, such consent shall not be unreasonably withheld or delayed. Lessor’s actual reasonable costs and expenses (including but not limited to architects’, attorneys’, engineers’ and other consultants’ fees) incurred in the consideration of, or response to, a request by Lessee for any Lessor consent, including but not limited to consents to an assignment, a subletting or the presence or use of a Hazardous Substance, shall be paid by Lessee upon receipt of an invoice and supporting documentation

therefor. Lessor’s consent to any act, assignment or subletting shall not constitute an acknowledgment that no Default or Breach by Lessee of this Lease exists, nor shall such consent be deemed a waiver of any then existing Default or Breach, except as may be otherwise specifically stated in writing by Lessor at the time of such consent. The failure to specify herein any particular condition to Lessor’s consent shall not preclude the imposition by Lessor at the time of consent of such further or other conditions as are then reasonable with reference to the particular matter for which consent is being given. In the event that either Party disagrees with any determination made by the other hereunder and reasonably requests the reasons for such determination, the determining party shall furnish its reasons in writing and in reasonable detail within 10 business days following such request.
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37. Guarantor.

37.1 Execution. The Guarantors, if any shall each execute a guaranty in the form most recently published by the AIR Commercial Real Estate Association, and such Guarantor shall have the same obligations as Lessee under this Lease.

37.2 Default. It shall constitute a Default of the Lessee if any Guarantor fails or refuses, upon request to provide: (a) evidence of the execution of the guaranty, including the authority of the party signing on Guarantor’s behalf to obligate Guarantor, and in the case of a corporate Guarantor, a certified copy of a resolution of its board of directors authorizing the making of such guaranty, (b) current financial statements, (c) an Estoppel Certificate, or (d) written confirmation that the guaranty is still in effect.

38. Quiet Possession. Subject to payment by Lessee of the Rent and performance of all of the covenants, conditions and provisions on Lessee’s part to be observed and performed under this Lease, Lessee shall have quiet possession and quiet enjoyment of the Premises during the term hereof.

39. Options. If Lessee is granted an Option, as defined below, then the following provisions shall apply:

39.1 Definition. “Option” shall mean: (a) the right to extend the term of or renew this Lease or to extend or renew any lease that Lessee has on other property of Lessor; (b) the right of first refusal or first offer to lease either the Premises or other property of Lessor; (c) the right to purchase or the right of first refusal to purchase the Premises or other property of Lessor.

39.2 Options Personal To Original Lessee. Any Option granted to Lessee in this Lease is personal to the original Lessee, and cannot be assigned or exercised by anyone other than said original Lessee and only while the original Lessee is in full possession of the Premises and, if requested by Lessor, with Lessee certifying that Lessee has no intention of thereafter assigning or subletting.

39.3 Multiple Options. In the event that Lessee has any multiple Options to extend or renew this Lease, a later Option cannot be exercised unless the prior Options have been validly exercised.

39.4 Effect of Default on Options.

(a) Lessee shall have no right to exercise an Option: (i) during the period commencing with the giving of any notice of Default and continuing until said Default is cured, (ii) during the period of time any Rent is unpaid (without regard to whether notice thereof is given Lessee), (iii) during the time Lessee is in Breach of this Lease, or (iv) in the event that Lessee has been given 3 or more notices of separate Default, whether or not the Defaults are cured, during the 12 month period immediately preceding the exercise of the Option.

(b) The period of time within which an Option may be exercised shall not be extended or enlarged by reason of Lessee’s inability to exercise an Option because of the provisions of Paragraph 39.4(a).

(c) An Option shall terminate and be of no further force or effect, notwithstanding Lessee’s due and timely exercise of the Option, if, after such exercise and prior to the commencement of the extended term or completion of the purchase, (i) Lessee fails to pay Rent for a period of 30 days after such Rent becomes due (without any necessity of Lessor to give notice thereof), or (ii) if Lessee commits a Breach of this Lease.

40. Multiple Buildings. If the Premises are a part of a group of buildings controlled by Lessor, Lessee agrees that it will abide by and conform to all reasonable rules and regulations which Lessor may make from time to time for the management, safety, and care of said properties, including the care and cleanliness of the grounds and including the parking, loading and unloading of vehicles, and to cause its employees, suppliers, shippers, customers, contractors and invitees to so abide and conform. Lessee also agrees to pay its fair share of common expenses incurred in connection with such rules and regulations.

41. Security Measures. Lessee hereby acknowledges that the Rent payable to Lessor hereunder does not include the cost of guard service or other security measures, and that Lessor shall have no obligation whatsoever to provide same. Lessee assumes all responsibility for the protection of the Premises, Lessee, its agents and invitees and their property from the acts of third parties.

42. Reservations. Lessor reserves to itself the right, from time to time, to grant, without the consent or joinder of Lessee, such easements, rights and dedications that Lessor deems necessary, and to cause the recordation of parcel maps and restrictions, so long as such easements, rights, dedications, maps and restrictions do not unreasonably interfere with the use of the Premises by Lessee. Lessee agrees to sign any documents reasonably requested by Lessor to effectuate any such easement rights, dedication, map or restrictions.

43. Performance Under Protest. If at any time a dispute shall arise as to any amount or sum of money to be paid by one Party to the other under the provisions hereof, the Party against whom the obligation to pay the money is asserted shall have the right to make payment “under protest” and such payment shall not be regarded as a voluntary payment and there shall survive the right on the part of said Party to institute suit for recovery of such sum. If it shall be adjudged that there was no legal obligation on the part of said Party to pay such sum or any part thereof, said Party shall be entitled to recover such sum or so much thereof as it was not legally required to pay.

44. Authority; Multiple Parties; Execution.

(a) If either Party hereto is a corporation, trust, limited liability company, partnership, or similar entity, each individual executing this Lease on behalf of such entity represents and warrants that he or she is duly authorized to execute and deliver this Lease on its behalf. Each party shall, within 30 days after request, deliver to the other party satisfactory evidence of such authority.

(b) If this Lease is executed by more than one person or entity as “Lessee”, each such person or entity shall be jointly and severally liable hereunder. It is agreed that any one of the named Lessees shall be empowered to execute any amendment to this Lease, or other document ancillary thereto and bind all of the named Lessees, and Lessor may rely on the same as if all of the named Lessees had executed such document.

(c) This Lease may be executed by the Parties in counterparts, each of which shall be deemed an original and all of which together shall constitute one and the same instrument.

45. Conflict. Any conflict between the printed provisions of this Lease and typewritten or handwritten provisions shall be controlled by the typewritten or handwritten provisions.

46. Offer. Preparation of this Lease by either Party or their agent and submission of same to the other Party shall not be deemed an offer to lease to the other Party. This Lease is not intended to be binding until executed and delivered by all Parties hereto.

47. Amendments. This Lease may be modified only in writing, signed by the Parties in interest at the time of the modification. As long as they do not materially change Lessee’s obligations hereunder, Lessee agrees to make such reasonable non-monetary modifications to this Lease as may be reasonably required by a

Lender in connection with the obtaining of normal financing or refinancing of the Premises.

48. Waiver of Jury Trial. THE PARTIES HEREBY WAIVE THEIR RESPECTIVE RIGHTS TO TRIAL BY JURY IN ANY ACTION OR PROCEEDING INVOLVING THE PROPERTY OR ARISING OUT OF THIS AGREEMENT.

49. Mediation and Arbitration of Disputes. An Addendum requiring the Mediation and/or the Arbitration of all disputes between the Parties and/or Brokers arising out of this Lease ☐ is ☒ is not attached to this Lease.

50. Americans with Disabilities Act. Since compliance with the Americans with Disabilities Act (ADA) is dependent upon Lessee’s specific use of the Premises, Lessor makes no warranty or representation as to whether or not the Premises comply with ADA or any similar legislation. In the event that Lessee’s use of the Premises requires modifications or additions to the Premises in order to be in ADA compliance, Lessee agrees to make any such necessary modifications and/or additions at Lessee’s expense.
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LESSOR AND LESSEE HAVE CAREFULLY READ AND REVIEWED THIS LEASE AND EACH TERM AND PROVISION CONTAINED HEREIN, AND BY THE EXECUTION OF THIS LEASE SHOW THEIR INFORMED AND VOLUNTARY CONSENT THERETO. THE PARTIES HEREBY AGREE THAT, AT THE TIME THIS LEASE IS EXECUTED, THE TERMS OF THIS LEASE ARE COMMERCIALLY REASONABLE AND EFFECTUATE THE INTENT AND PURPOSE OF LESSOR AND LESSEE WITH RESPECT TO THE PREMISES.[image: ]

ATTENTION: NO REPRESENTATION OR RECOMMENDATION IS MADE BY THE AIR COMMERCIAL REAL ESTATE ASSOCIATION OR BY ANY BROKER AS TO THE LEGAL SUFFICIENCY, LEGAL EFFECT, OR TAX CONSEQUENCES OF THIS LEASE OR THE TRANSACTION TO WHICH IT RELATES. THE PARTIES ARE URGED TO:

1. SEEK ADVICE OF COUNSEL AS TO THE LEGAL AND TAX CONSEQUENCES OF THIS LEASE.

2. RETAIN APPROPRIATE CONSULTANTS TO REVIEW AND INVESTIGATE THE CONDITION OF THE PREMISES. SAID INVESTIGATION SHOULD INCLUDE BUT NOT BE LIMITED TO: THE POSSIBLE PRESENCE OF HAZARDOUS SUBSTANCES, THE ZONING OF THE PREMISES, THE STRUCTURAL INTEGRITY, THE CONDITION OF THE ROOF AND OPERATING SYSTEMS, COMPLIANCE WITH THE AMERICANS WITH DISABILITIES ACT AND THE SUITABILITY OF THE PREMISES FOR LESSEE’S INTENDED USE.

WARNING: IF THE PREMISES ARE LOCATED IN A STATE OTHER THAN CALIFORNIA, CERTAIN PROVISIONS OF THE LEASE MAY NEED TO BE REVISED TO COMPLY WITH THE LAWS OF THE STATE IN WHICH THE PREMISES ARE LOCATED.

The parties hereto have executed this Lease at the place and on the dates specified above their respective signatures.

	Executed at:
	134 La Porte Street, Arcadia, CA 91006
	Executed at:
	757 S. Raymond Ave., Pasadena, CA

	on:
	September 12, 2005
	on:
	August 22, 2005

	By LESSOR:
	
	By LESSEE:
	

	/s/  illegible
	
	/s/  Bruce A. Huebner

	
	
	
	
	


[image: ]




By:
[image: ]

Name Printed:
[image: ]

Title:
[image: ]

By:
[image: ]

Name Printed:
[image: ]

Title:
[image: ]

Address:
[image: ][image: ]



	Telephone: (626 )
	445-7700

	Facsimile: (626)
	445-0066

	Federal ID No.
	95-2994954

	BROKER:
	

	
	

	
	



Attn:
[image: ]

Title:
[image: ]

Address:
[image: ][image: ]



Telephone: ( )
[image: ]

Facsimile: ( )
[image: ]

Email:
[image: ]






	By:
	

	Name Printed:
	Bruce A. Huebner

	Title:
	President

	By:
	

	Name Printed:
	

	Title:
	

	Address:
	757 S. Raymond Ave

	
	Pasadena, CA 91105

	Telephone: (626)
	463-2000 x8001

	Facsimile: (626)
	463-2012

	Federal ID No.
	95-4529072

	BROKER:
	

	
	

	
	



Attn:
[image: ]

Title:
[image: ]

Address:
[image: ][image: ]



Telephone: ( )
[image: ]

Facsimile: ( )
[image: ]

Email:
[image: ]

Federal ID No.	Federal ID No.
[image: ]

NOTE:	These forms are often modified to meet changing requirements of law and industry needs. Always write or call to make sure you are utilizing the most current form: AIR COMMERCIAL REAL ESTATE ASSOCIATION, 700 So. Flower Street, Suite 600, Los Angeles, California 90017. (213) 687-8777. Fax No. (213) 687-8616

· Copyright 2002 – By AIR Commercial Real Estate Association. All rights reserved. No part of these works may be reproduced in any form without permission in writing.
[image: ][image: ][image: ][image: ]



Initials




PAGE 14 of 14




Initials


©2002 - AIR Commercial Real Estate Association


FORM STN-7-4/01

ADDENDUM “A”[image: ]

Standard Industrial/Commercial Single-Tenant Lease — Net

between

Kandamerica, Inc., Lessor

and

Osmetech, Lessee

126-130 West Del Mar Boulevard

Pasadena, California

August 1 , 2005


51. Base rent:



Annual Base Rent during the initial term of the Lease shall be calculated as follows:


Year 1 - $2.20 per square foot monthly

Year 2 - $2.29 per square foot monthly

Year 3 - $2.38 per square foot monthly


52. Option 1:



Lessee shall have the right, exercisable upon Lessee’s delivery of written notice thereof to Lessor at least one hundred twenty (120) days prior to the expiration of the initial term of the Lease to extend the term of the Lease for an additional three (3) year term upon the same terms and conditions set forth therein except that Base Rent for each year of such extended term shall be as follows:


Year 1 - $2.48 per square foot monthly

Year 2 - $2.58 per square foot monthly

Year 3 - $2.68 per square foot monthly


53. Add’l options:Lessee shall have the right, exercisable upon Lessee’s delivery of written notice thereof to Lessor at least one hundred twenty

(120) days prior to the expiration of the 1st option term, to 2 additional 3 year options (beyond the initial 3 year lease and 1st option) at prevailing market rates, provided any rate increase for any lease year of the option period shall not increase by more than 4% of the base rent over the immediately preceding lease year.

54. Utility charges:Lessee shall be solely responsible for all utility charges to the premises and shall make certain that all utilities are promptly established in their name, following the commencement of the Lease.

55. Parking:Lessee shall have the right to all on-site parking spaces at the premises for Lessee’s use, free of charge for the term of the Lease and each option period.

56. Exterior signage:Lessee shall have the right to install, at its sole cost and expense, monument signage in front of the Building and eyebrow signage on the exterior of the Building in a place and manner to be approved by Landlord, such approval not to be unreasonably withheld, conditioned or delayed, and shall be subject to all applicable codes and regulation. At the expiration or earlier termination of the Lease, Lessee shall be responsible for removing any such signage and restoring the affected areas of the Building to their condition immediately prior to the commencement of the Lease, reasonable wear and tear and damage by casualty excepted.
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57. Brokerage:Lessee and Lessor each represent that no brokerage company, other than Pollard Properties, has any claim to commission or other payment resulting from this lease transaction.

58. Warranty:Lessor hereby represents and warrants that the building and premises are in compliance with applicable laws, regulations, ordinances and codes as of the commencement date of the Lease, including the Americans with Disabilities Act. If, during the initial term or any renewal term, improvements to the premises are required to meet new or current regulatory requirements, repairs and improvements to all shell and core items shall be the responsibility of the Landlord; provided, if such improvements to the premises are required solely due to Lessee’s specific use of the premises or an alteration or improvement to the premises made by Lessee, then Lessee shall be responsible therefor.

59. Major equipment:If major equipment that is “base building” related (e.g.,. HVAC system or water heater), needs replacement during the term of the Lease, the Lessor and Lessee will split the cost with the exception of the 10 ton HVAC unit which the Lessor will replace if it shall require replacement during the term of the Lease and any option periods.

60. Lease alterations:Lessee has the right, but not the obligation, to remove any fixtures or other improvements in the premises as of the commencement date of the Lease, provided Lessee shall first obtain Lessor’s prior consent thereto, which consent shall not be unreasonably withheld, conditioned or delayed. Lessee will not be required to remove any Lessee owned alterations or utility installations which are installed in the premises as of the commencement date of the Lease, or to any Lessee owned alterations or utility installations constructed during the term of this Lease unless Lessor conditions its consent to such alterations or utility installations on the removal of such alterations or utility installations at the end of the term of the Lease.

61. First right:Lessee shall have an on-going right of first refusal to purchase the premises on terms and conditions of bona fide third party offers. Such on-going right of first refusal shall be exercisable by Lessee within seventy-two(72) hours of Lessee’s receipt of written notice from Lessor of any such third party offer, which notice shall include a complete copy of such third party offer. In the event that Lessee shall fail to exercise its right of first refusal within such seventy-two (72) hour period, Lessee shall be deemed to have waived its right of first refusal with respect to such third party offer, provided that Lessee’s right of first refusal shall be reinstated with respect to any additional third party offer or with respect to an offer from the same third party on materially different terms and conditions.

62. Rooftop:At no additional cost to Lessee, Lessor agrees to lease to Lessee the rooftop of the building for the installation, operation and maintenance of radio transmitting and receiving equipment, microwave, satellite or antennae communication system devices along with other electronic equipment associated with such installations, and will allow access and any alterations needed to install and run such equipment. Any such rooftop work on behalf of Lessee shall be performed by a licensed contractor. Prior to commencing any such work on the rooftop, Lessee shall submit work plans with respect to such work to Lessor for its prior approval, provided if Lessor fails to approve or disapprove such plans within 15 days after receipt thereof, such plans shall be deemed approved. Lessee shall be responsible for all roof repairs made necessary by such equipment installations and operation by Lessee. Lessee agrees to remove all installed equipment upon vacancy of premises and to restore the rooftop to its condition at the commencement date of the Lease, ordinary wear and tear and damage by casualty excepted.
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63. Improvements:Prior to making any tenant improvements, Lessee will submit written plans and drawings respecting same to Lessor and Lessor shall approve or disapprove same within 15 days after receipt thereof, and if Lessor fails to approve or disapprove such plans and drawings by notice in writing within such time period, such plans and drawings shall be deemed approved. Lessor’s approval of such plans and drawings will not be unreasonably withheld, conditioned or delayed.

64. Lease assignment:If Lessee requests Lessor’s consent to an assignment of the Lease or subletting of all or a portion of the premises, it shall submit to Lessor in writing the name and legal composition of the proposed assignee or subtenant, the use to which the proposed assignee or subtenant intends to put the premises, the terms and conditions of the proposed assignment or sublease between Lessee and the proposed assignee or subtenant, and such publicly disclosed information as Lessor may reasonably request to explain the transaction. The Lessor’s consent to any such proposed assignment or subletting shall not be unreasonably withheld or delayed. Notwithstanding the foregoing, Lessee may assign, sublet or otherwise transfer its interest in the Lease without Lessor’s consent to any entity which controls, is controlled by, or is under common control with Lessee, or to any entity which purchases all or substantially all of the assets of Lessee or is the result of a merger or consolidation with Lessee.

65. Lessor repairs:Lessor shall make at its own expense during the term of the Lease and any extension thereof, all repairs and replacements to all structural portions of the building including but not limited to the exterior walls, roof and foundations, existing pipes and conduits and utility installations and all repairs and replacements necessary to put and maintain the exterior of the building in a safe and tenantable condition and in good order and repair. All cosmetic updating or changes to the premises desired by Lessee shall be Lessee’s sole responsibility and shall be subject to the prior approval of Lessor, which approval shall not be unreasonably withheld, conditioned or delayed; provided, however, that Lessor’s consent shall not be required for cosmetic changes to the interior of the premises.

Lessor shall make at its own expense during the term of this lease and any extension thereof all repairs to the interior of the premises which may be of a structural nature or which are caused by structural failures or movements and repairs to the interior made necessary by leakage of the roof, unless the repairs are necessitated by roof penetrations and/or improvements made by the Lessee.

66. Lessor Default:In the event that Lessor fails to cure any outstanding default under the Lease by Lessor within thirty (30) days of receipt of written notice from Lessee thereof, Lessee shall have the right, but not the obligation, to cure such default, and to deduct all costs associated therewith from rent and additional rent.

67. Water seepage:Lessor agrees to reimburse Lessee for all losses, damages, claims, and expenses incurred by Lessee and associated with ground water seepage due to the rising ground water level under the concrete slab. Lessor shall have no liability for water damage associated with water seepage through doors, windows or other openings of the building which is not attributable to the rising ground water level under the concrete slab and which is not otherwise attributable to Lessor’s negligence or intentional misconduct. Notwithstanding the foregoing, Lessor’s obligation to reimburse Lessee for losses or damages to Lessee’s equipment or other personal property due to such ground water seepage shall be capped at $5,000 per occurrence; provided, Lessor’s obligation with respect to remediation and restoration of the premises following such ground water seepage shall not be limited by such cap.
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68. Restoration:Should Lessee make any changes/improvements to the premises during the term of this lease, or any extensions thereto. Lessee shall, at Lessor’s request, be responsible for restoring the premises to it’s condition as of August 1, 2005. Lessee shall not be responsible for restoring any changes made prior to August 1, 2005. Lessor shall give Lessee written notice within 20 days of the expiration of the lease whether or not Lessor requires restoration of any changes.

69. Estoppel:In the event that Lessee fails to deliver an estoppel or a subordination request within the appropriate time frame, then the certifications or acceptance, whichever is the case, set forth therein can be automatically deemed made and agreed to by Lessee.

70. Third Party Actions: The following clarifies the intent of the parties in those portions of this lease that refer to Third Party Actions; The Lessor does not expect the Lessee to be responsible for any third party actions that are perpetrated by the Lessor or any employee, contractor or agent of Lessor. Additionally, Lessor would exempt Lessee from any responsibility for any underground seepage, which may contaminate the ground from a third party action on an adjacent property. However, the Lessor is not physically in possession of the property and must therefore rely on the Lessee to secure the building and grounds from any third parry that may come on the property and damage it in any way. In this regard, the Lessee would be responsible for keeping the entire facility secured and for alerting the proper authorities when a breach in that security is suspected.

71. Utility Installations:Lessor shall be responsible solely for the Utility Installations of water, sewer and electrical to the extent that they are brought from outside the property to the outside walls or the building. Lessee shall be solely responsible for the maintenance and repair of all utilities and their distribution within the building. All telephone, computer and all other communication utilities shall be solely the responsibility of the Lessee in all regards.
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March 12, 2008

Via Facsimile (626) 445-0066 and Mail

BrigItta Landmark

Kandamerica, Inc., a California Corporation

134 La Porte St.

Arcadia, CA 91006

Re: Osmetech, Inc. 126 W. Del Mar Blvd. Pasadena, CA. 91105 / Lease Extension Option Dear Ms. Landmark,

This is to advise that Osmetech Inc. hereby exercises its first extension option as referenced in Addendum “A”, section 52, of our lease dated August 1st, 2005.

According to the Agreement, the commencement date for the new 3-year term will be August 1, 2008.

Please confirm receipt and understanding of this advisement, and do not hesitate to contact me should you have any questions.

Thank you for your attention to this matter.

Sincerely,

/s/ Bruce A. Huebner

Bruce A. Huebner

President

Osmetech, Inc.

(626) 463-2000 Bruce.Huebner@osmetech.com

Tel: +1 626.463.2000	Fax: +1 626.463.2013

757 S. Raymond Ave. Pasadena, CA 91105 U.S.A.

www.OsmeTech.com
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GenMark Diagnostics, Inc.[image: ]

2010 Equity Incentive Plan

1. ESTABLISHMENT, PURPOSE AND TERM OF PLAN.

1.1 Establishment. The GenMark Diagnostics, Inc. 2010 Equity Incentive Plan (the “Plan”) is hereby established effective as of the effective date of the initial registration statement by the Company of its Stock under Section 12 of the Securities Exchange Act of 1934, as amended (the “Effective Date”).

1.2 Purpose. The purpose of the Plan is to advance the interests of the Participating Company Group and its stockholders by providing an incentive to attract, retain and reward persons performing services for the Participating Company Group and by motivating such persons to contribute to the growth and profitability of the Participating Company Group. The Plan seeks to achieve this purpose by providing for Awards in the form of Options, Stock Appreciation Rights, Restricted Stock Purchase Rights, Restricted Stock Bonuses, Restricted Stock Units, Performance Shares, Performance Units, Cash-Based Awards and Other Stock-Based Awards.

1.3 Term of Plan. The Plan shall continue in effect until its termination by the Committee; provided, however, that all Awards shall be granted, if at all, within ten (10) years from the Effective Date.

2. DEFINITIONS AND CONSTRUCTION.

2.1 Definitions. Whenever used herein, the following terms shall have their respective meanings set forth below:

(a) “Affiliate” means (i) a parent entity, other than a Parent Corporation, that directly, or indirectly through one or more intermediary entities, controls the Company or (ii) a subsidiary entity, other than a Subsidiary Corporation, that is controlled by the Company directly or indirectly through one or more intermediary entities. For this purpose, the terms “parent,” “subsidiary,” “control” and “controlled by” shall have the meanings assigned such terms for the purposes of registration of securities on Form S-8 under the Securities Act.

(b) “Award” means any Option, Stock Appreciation Right, Restricted Stock Purchase Right, Restricted Stock Bonus, Restricted Stock Unit, Performance Share, Performance Unit, Cash-Based Award or Other Stock-Based Award granted under the Plan.

(c) “Award Agreement” means a written or electronic agreement between the Company and a Participant setting forth the terms, conditions and restrictions applicable to an Award.

(d) “Board” means the Board of Directors of the Company.
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(e) “[image: ]Cash-Based Award” means an Award denominated in cash and granted pursuant to Section 11.

(f) “Cashless Exercise” means a Cashless Exercise as defined in Section 6.3(b)(i).

(g) “Cause” means, unless such term or an equivalent term is otherwise defined by the applicable Award Agreement or other written agreement between a Participant and a Participating Company applicable to an Award, any of the following: (i) the Participant’s failure to substantially perform the Participant’s customary duties with a Participating Company in the ordinary course (other than such failure resulting from the Participant’s incapacity due to physical or mental illness) that, if susceptible to cure, has not been cured as determined by the Participating Company within 30 days after a written demand for substantial performance is delivered to the Participant by the Participating Company, which demand specifically identifies the manner in which the Participating Company believes that the Participant has not substantially performed the Participant’s duties; (ii) the Participant’s gross negligence, intentional misconduct or fraud in the performance of his or her Service; (iii) the Participant’s indictment (or equivalent) for a felony or to a crime involving fraud or dishonesty; (iv) a judicial determination that the Participant committed fraud or dishonesty against any natural person, firm, partnership, limited liability company, association, corporation, company, trust, business trust, governmental authority or other entity; (v) the Participant’s material violation of one or more of the Participating Company Group’s policies applicable to the Participant’s Service as may be in effect from time to time; or (vi) the Participant’s conduct that brings or could reasonably be expected to bring the Participating Company Group into public disgrace or disrepute and that has a material adverse effect on the business of the Participating Company Group.

(h) “Change in Control” means, unless such term or an equivalent term is otherwise defined by the applicable Award Agreement, the occurrence of any one or a combination of the following:

(i) any “person” (as such term is used in Sections 13(d) and 14(d) of the Exchange Act) becomes the “beneficial owner” (as such term is defined in Rule 13d-3 promulgated under the Exchange Act), directly or indirectly, of securities of the Company representing more than fifty percent (50%) of the total Fair Market Value or total combined voting power of the Company’s then-outstanding securities entitled to vote generally in the election of Directors; provided, however, that a Change in Control shall not be deemed to have occurred if such degree of beneficial ownership results from any of the following:

(A) an acquisition by any person who on the Effective Date is the beneficial owner of more than fifty percent (50%) of such voting power, (B) any acquisition directly from the Company, including, without limitation, pursuant to or in connection with a public offering of securities, (C) any acquisition by the Company,

(D) any acquisition by a trustee or other fiduciary under an employee benefit plan of a Participating Company or (E) any acquisition by an entity owned directly or indirectly by the stockholders of the Company in substantially the same proportions as their ownership of the voting securities of the Company; or
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(ii) an Ownership Change Event or series of related Ownership Change Events (collectively, a [image: ]“Transaction”) in which the stockholders of the Company immediately before the Transaction do not retain immediately after the Transaction direct or indirect beneficial ownership of more than fifty percent (50%) of the total combined voting power of the outstanding securities entitled to vote generally in the election of Directors or, in the case of an Ownership Change Event described in Section 2.1(dd)(iii), the entity to which the assets of the Company were transferred (the “Transferee”), as the case may be; or

(iii) approval by the stockholders of a plan of complete liquidation or dissolution of the Company;

provided, however, that a Change in Control shall be deemed not to include a transaction described in subsections (i) or (ii) of this Section 2.1(h) in which a majority of the members of the board of directors of the continuing, surviving or successor entity, or parent thereof, immediately after such transaction is comprised of Incumbent Directors.

For purposes of the preceding sentence, indirect beneficial ownership shall include, without limitation, an interest resulting from ownership of the voting securities of one or more corporations or other business entities which own the Company or the Transferee, as the case may be, either directly or through one or more subsidiary corporations or other business entities. The Committee shall determine whether multiple acquisitions of the voting securities of the Company and/or multiple Ownership Change Events are related and to be treated in the aggregate as a single Change in Control, and its determination shall be final, binding and conclusive.

(i) “Code” means the Internal Revenue Code of 1986, as amended, and any applicable regulations or administrative guidelines promulgated

thereunder.

(j) “Committee” means the Compensation Committee and such other committee or subcommittee of the Board, if any, duly appointed to administer the Plan and having such powers in each instance as shall be specified by the Board. If, at any time, there is no committee of the Board then authorized or properly constituted to administer the Plan, the Board shall exercise all of the powers of the Committee granted herein, and, in any event, the Board may in its discretion exercise any or all of such powers.

(k) “Company” means GenMark Diagnostics, Inc., a Delaware corporation, or any successor corporation thereto.

(l) “Consultant” means a person engaged to provide consulting or advisory services (other than as an Employee or a member of the Board) to a Participating Company, provided that the identity of such person, the nature of such services or the entity to which such services are provided would not preclude the Company from offering or selling securities to such person pursuant to the Plan in reliance on registration on Form S-8 under the Securities Act.
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(m) “[image: ]Covered Employee” means, at any time the Plan is subject to Section 162(m), any Employee who is or may reasonably be expected to become a “covered employee” as defined in Section 162(m), or any successor statute, and who is designated, either as an individual Employee or a member of a class of Employees, by the Committee no later than the earlier of (i) the date that is ninety (90) days after the beginning of the Performance Period, or (ii) the date on which twenty-five percent (25%) of the Performance Period has elapsed, as a “Covered Employee” under this Plan for such applicable Performance Period.

(n) “Director” means a member of the Board.

(o) “Disability” means the permanent and total disability of the Participant, within the meaning of Section 22(e)(3) of the Code.

(p) “Dividend Equivalent Right” means the right of a Participant, granted at the discretion of the Committee or as otherwise provided by the Plan, to receive a credit for the account of such Participant in an amount equal to the cash dividends paid on one share of Stock for each share of Stock represented by an Award held by such Participant.

(q) “Employee” means any person treated as an employee (including an Officer or a member of the Board who is also treated as an employee) in the records of a Participating Company and, with respect to any Incentive Stock Option granted to such person, who is an employee for purposes of Section 422 of the Code; provided, however, that neither service as a member of the Board nor payment of a director’s fee shall be sufficient to constitute employment for purposes of the Plan. The Company shall determine in good faith and in the exercise of its discretion whether an individual has become or has ceased to be an Employee and the effective date of such individual’s employment or termination of employment, as the case may be. For purposes of an individual’s rights, if any, under the terms of the Plan as of the time of the Company’s determination of whether or not the individual is an Employee, all such determinations by the Company shall be final, binding and conclusive as to such rights, if any, notwithstanding that the Company or any court of law or governmental agency subsequently makes a contrary determination as to such individual’s status as an Employee.

(r) “Exchange Act” means the Securities Exchange Act of 1934, as amended.

(s) “Fair Market Value” means, as of any date, the value of a share of Stock or other property as determined by the Committee, in its discretion, or by the Company, in its discretion, if such determination is expressly allocated to the Company herein, subject to the following:

(i) Except as otherwise determined by the Committee, if, on such date, the Stock is listed or quoted on a national or regional securities exchange or quotation system, the Fair Market Value of a share of Stock shall be the closing price of a share of Stock as quoted on the national or regional securities exchange or quotation system constituting the primary market for the Stock, as reported in The Wall Street Journal or such other source as the Company deems reliable. If the relevant date does not fall on a day on which the Stock has traded on such securities exchange or quotation system, the date on which the Fair Market Value shall be established shall be the last day on which the Stock was so traded or quoted prior to the relevant date, or such other appropriate day as shall be determined by the Committee, in its discretion.
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(ii) Notwithstanding the foregoing, the Committee may, in its discretion, determine the Fair Market Value of a share of Stock on the basis of the opening, closing, or average of the high and low sale prices of a share of Stock on such date or the preceding trading day, the actual sale price of a share of Stock received by a Participant, any other reasonable basis using actual transactions in the Stock as reported on a national or regional securities exchange or quotation system, or on any other basis consistent with the requirements of Section 409A. The Committee may also determine the Fair Market Value upon the average selling price of the Stock during a specified period that is within thirty (30) days before or thirty (30) days after such date, provided that, with respect to the grant of an Option or SAR, the commitment to grant such Award based on such valuation method must be irrevocable before the beginning of the specified period. The Committee may vary its method of determination of the Fair Market Value as provided in this Section for different purposes under the Plan to the extent consistent with the requirements of Section 409A.[image: ]

(iii) If, on such date, the Stock is not listed or quoted on a national or regional securities exchange or quotation system, the Fair Market Value of a share of Stock shall be as determined by the Committee in good faith without regard to any restriction other than a restriction which, by its terms, will never lapse, and in a manner consistent with the requirements of Section 409A.

(t) “Incentive Stock Option” means an Option intended to be (as set forth in the Award Agreement) and which qualifies as an incentive stock option within the meaning of Section 422(b) of the Code.

(u) “Incumbent Director” means a director who either (i) is a member of the Board as of the Effective Date or (ii) is elected, or nominated for election, to the Board with the affirmative votes of at least a majority of the Incumbent Directors at the time of such election or nomination (but excluding a director who was elected or nominated in connection with an actual or threatened proxy contest relating to the election of directors of the Company).

(v) “Insider” means an Officer, Director or any other person whose transactions in Stock are subject to Section 16 of the Exchange Act.

(w) “Net Exercise” means a Net Exercise as defined in Section 6.3(b)(iii).

(x) “Nonemployee Director” means a Director who is not an Employee.

(y) “Nonemployee Director Award” means any Award granted to a Nonemployee Director.
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(z) “[image: ]Nonstatutory Stock Option” means an Option not intended to be (as set forth in the Award Agreement) or which does not qualify as an incentive stock option within the meaning of Section 422(b) of the Code.

(aa) “Officer” means any person designated by the Board as an officer of the Company.

(ab) “Option” means an Incentive Stock Option or a Nonstatutory Stock Option granted pursuant to the Plan.

(ac) “Other Stock-Based Award” means an Award denominated in shares of Stock and granted pursuant to Section 11.

(ad) “Ownership Change Event” means the occurrence of any of the following with respect to the Company: (i) the direct or indirect sale or exchange in a single or series of related transactions by the stockholders of the Company of securities of the Company representing more than fifty percent
(50%) of the total combined voting power of the Company’s then outstanding securities entitled to vote generally in the election of Directors; (ii) a merger or consolidation in which the Company is a party; or (iii) the sale, exchange, or transfer of all or substantially all of the assets of the Company (other than a sale, exchange or transfer to one or more subsidiaries of the Company).

(ae) “Parent Corporation” means any present or future “parent corporation” of the Company, as defined in Section 424(e) of the Code.

(af) “Participant” means any eligible person who has been granted one or more Awards.

(ag) “Participating Company” means the Company or any Parent Corporation, Subsidiary Corporation or Affiliate.

(ah) “Participating Company Group” means, at any point in time, the Company and all other entities collectively which are then

Participating Companies.

(ai) “Performance Award” means an Award of Performance Shares or Performance Units.

(aj) “Performance Award Formula” means, for any Performance Award, a formula or table established by the Committee pursuant to Section 10.3 which provides the basis for computing the value of a Performance Award at one or more levels of attainment of the applicable Performance Goal(s) measured as of the end of the applicable Performance Period.

(ak) “Performance-Based Compensation” means compensation under an Award that satisfies the requirements of Section 162(m) for certain performance-based compensation paid to Covered Employees.

(al) “Performance Goal” means a performance goal established by the Committee pursuant to Section 10.3.
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(am) “[image: ]Performance Period” means a period established by the Committee pursuant to Section 10.3 at the end of which one or more Performance Goals are to be measured.

(an) “Performance Share” means a right granted to a Participant pursuant to Section 10 to receive a payment equal to the value of a Performance Share, as determined by the Committee, based upon attainment of applicable Performance Goal(s).

(ao) “Performance Unit” means a right granted to a Participant pursuant to Section 10 to receive a payment equal to the value of a Performance Unit, as determined by the Committee, based upon attainment of applicable Performance Goal(s).

(ap) “Restricted Stock Award” means an Award of a Restricted Stock Bonus or a Restricted Stock Purchase Right.

(aq) “Restricted Stock Bonus” means Stock granted to a Participant pursuant to Section 8.

(ar) “Restricted Stock Purchase Right” means a right to purchase Stock granted to a Participant pursuant to Section 8.

(as) “Restricted Stock Unit” means a right granted to a Participant pursuant to Section 9 to receive on a future date or event a share of Stock or cash in lieu thereof, as determined by the Committee.

(at) “Rule 16b-3” means Rule 16b-3 under the Exchange Act, as amended from time to time, or any successor rule or regulation.

(au) “SAR” or “Stock Appreciation Right” means a right granted to a Participant pursuant to Section 7 to receive payment, for each share of Stock subject to such Award, of an amount equal to the excess, if any, of the Fair Market Value of a share of Stock on the date of exercise of the Award over the exercise price thereof.

(av) “Section 162(m)” means Section 162(m) of the Code.

(aw) “Section 409A” means Section 409A of the Code.

(ax) “Section 409A Deferred Compensation” means compensation provided pursuant to an Award that constitutes nonqualified deferred compensation within the meaning of Section 409A.

(ay) “Securities Act” means the Securities Act of 1933, as amended.

(az) “Service” means a Participant’s employment or service with the Participating Company Group, whether as an Employee, a Director or a Consultant. Unless otherwise provided by the Committee, a Participant’s Service shall not be deemed to have terminated merely because of a change in the capacity in which the Participant renders such Service or a change in the Participating Company for which the Participant renders such Service,
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provided that there is no interruption or termination of the Participant’s Service. Furthermore, a Participant’s Service shall not be deemed to have been interrupted or terminated if the Participant takes any military leave, sick leave, or other bona fide leave of absence approved by the Company. However, unless otherwise provided by the Committee, if any such leave taken by a Participant exceeds ninety (90) days, then on the ninety-first (91st) day following the commencement of such leave the Participant’s Service shall be deemed to have terminated, unless the Participant’s right to return to Service is guaranteed by statute or contract. Notwithstanding the foregoing, unless otherwise designated by the Company or required by law, an unpaid leave of absence shall not be treated as Service for purposes of determining vesting under the Participant’s Award Agreement. A Participant’s Service shall be deemed to have terminated either upon an actual termination of Service or upon the business entity for which the Participant performs Service ceasing to be a Participating Company. Subject to the foregoing, the Company, in its discretion, shall determine whether the Participant’s Service has terminated and the effective date of such termination.[image: ]

(ba) “Stock” means the common stock of the Company, as adjusted from time to time in accordance with Section 4.4.

(bb) “Stock Tender Exercise” means a Stock Tender Exercise as defined in Section 6.3(b)(ii).

(bc) “Subsidiary Corporation” means any present or future “subsidiary corporation” of the Company, as defined in Section 424(f) of the

Code.

(bd) “Ten Percent Owner” means a Participant who, at the time an Option is granted to the Participant, owns stock possessing more than ten percent (10%) of the total combined voting power of all classes of stock of a Participating Company (other than an Affiliate) within the meaning of Section 422(b)(6) of the Code.

(be) “Trading Compliance Policy” means the written policy of the Company pertaining to the purchase, sale, transfer or other disposition of the Company’s equity securities by Directors, Officers, Employees or other service providers who may possess material, nonpublic information regarding the Company or its securities.

(bf) “Vesting Conditions” mean those conditions established in accordance with the Plan prior to the satisfaction of which an Award or shares subject to an Award remain subject to forfeiture or a repurchase option in favor of the Company exercisable for the Participant’s monetary purchase price, if any, for such shares upon the Participant’s termination of Service.

2.2 Construction. Captions and titles contained herein are for convenience only and shall not affect the meaning or interpretation of any provision of the Plan. Except when otherwise indicated by the context, the singular shall include the plural and the plural shall include the singular. Use of the term “or” is not intended to be exclusive, unless the context clearly requires otherwise.

8

3. A[image: ]DMINISTRATION.

3.1 Administration by the Committee. The Plan shall be administered by the Committee. All questions of interpretation of the Plan, of any Award Agreement or of any other form of agreement or other document employed by the Company in the administration of the Plan or of any Award shall be determined by the Committee, and such determinations shall be final, binding and conclusive upon all persons having an interest in the Plan or such Award, unless fraudulent or made in bad faith. Any and all actions, decisions and determinations taken or made by the Committee in the exercise of its discretion pursuant to the Plan or Award Agreement or other agreement thereunder (other than determining questions of interpretation pursuant to the preceding sentence) shall be final, binding and conclusive upon all persons having an interest therein. All expenses reasonably incurred by the Company in the administration of the Plan shall be paid by the Company.

3.2 Authority of Officers. Any Officer shall have the authority to act on behalf of the Company with respect to any matter, right, obligation, determination or election that is the responsibility of or that is allocated to the Company herein, provided that the Officer has actual authority with respect to such matter, right, obligation, determination or election. The Board or Committee may, in its discretion, delegate to a committee comprised of one or more Officers the authority to grant one or more Awards, without further approval of the Board or the Committee, to any Employee, other than a person who, at the time of such grant, is an Insider or a Covered Person; provided, however, that (a) the exercise price per share of each such Award which is an Option or SAR shall be not less than the Fair Market Value per share of the Stock on the effective date of grant (or, if the Stock has not traded on such date, on the last day preceding the effective date of grant on which the Stock was traded), (b) each such Award shall be subject to the terms and conditions of the appropriate standard form of Award Agreement approved by the Board or the Committee and shall conform to the provisions of the Plan, and (c) each such Award shall conform to guidelines as shall be established from time to time by resolution of the Board or the Committee.

3.3 Administration with Respect to Insiders. With respect to participation by Insiders in the Plan, at any time that any class of equity security of the Company is registered pursuant to Section 12 of the Exchange Act, the Plan shall be administered in compliance with the requirements, if any, of Rule 16b-3.

3.4 Committee Complying with Section 162(m). If the Company is a “publicly held corporation” within the meaning of Section 162(m), the Board may establish a Committee of “outside directors” within the meaning of Section 162(m) to approve the grant of any Award intended to result in the payment of Performance-Based Compensation.

3.5 Powers of the Committee. In addition to any other powers set forth in the Plan and subject to the provisions of the Plan, the Committee shall have the full and final power and authority, in its discretion:

(a) to determine the persons to whom, and the time or times at which, Awards shall be granted and the number of shares of Stock, units or monetary value to be subject to each Award;
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(b) to determine the type of Award granted;[image: ]

(c) to determine the Fair Market Value of shares of Stock or other property;

(d) to determine the terms, conditions and restrictions applicable to each Award (which need not be identical) and any shares acquired pursuant thereto, including, without limitation, (i) the exercise or purchase price of shares pursuant to any Award, (ii) the method of payment for shares purchased pursuant to any Award, (iii) the method for satisfaction of any tax withholding obligation arising in connection with any Award, including by the withholding or delivery of shares, (iv) the timing, terms and conditions of the exercisability or vesting of any Award or any shares acquired pursuant thereto, (v) the Performance Measures, Performance Period, Performance Award Formula and Performance Goals applicable to any Award and the extent to which such Performance Goals have been attained, (vi) the time of the expiration of any Award, (vii) the effect of the Participant’s termination of Service on any of the foregoing, and (viii) all other terms, conditions and restrictions applicable to any Award or shares acquired pursuant thereto not inconsistent with the terms of the Plan;

(e) to determine whether an Award will be settled in shares of Stock, cash, other property or in any combination thereof;

(f) to approve one or more forms of Award Agreement;

(g) to amend, modify, extend, cancel or renew any Award or to waive any restrictions or conditions applicable to any Award or any shares acquired pursuant thereto;

(h) to accelerate, continue, extend or defer the exercisability or vesting of any Award or any shares acquired pursuant thereto, including with respect to the period following a Participant’s termination of Service;

(i) to prescribe, amend or rescind rules, guidelines and policies relating to the Plan, or to adopt sub-plans or supplements to, or alternative versions of, the Plan, including, without limitation, as the Committee deems necessary or desirable to comply with the laws or regulations of or to accommodate the tax policy, accounting principles or custom of, foreign jurisdictions whose citizens may be granted Awards; and

(j) to correct any defect, supply any omission or reconcile any inconsistency in the Plan or any Award Agreement and to make all other determinations and take such other actions with respect to the Plan or any Award as the Committee may deem advisable to the extent not inconsistent with the provisions of the Plan or applicable law.

3.6 Option or SAR Repricing. Without the affirmative vote of holders of a majority of the shares of Stock cast in person or by proxy at a meeting of the stockholders of the Company at which a quorum representing a majority of all outstanding shares of Stock is present or represented by proxy, the Committee shall not approve a program providing for either (a) the cancellation of outstanding Options or SARs having exercise prices per share greater than the then Fair Market Value of a share of Stock (“Underwater Awards”) and the grant in substitution therefore of new Options or SARs having a lower exercise price or payments in cash, or (b) the
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amendment of outstanding Underwater Awards to reduce the exercise price thereof. This Section shall not apply to adjustments pursuant to the assumption of or substitution for an Option or SAR in a manner that would comply with Section 424(a) or Section 409A of the Code or to an adjustment pursuant to Section 4.4.[image: ]

3.7 Indemnification. In addition to such other rights of indemnification as they may have as members of the Board or the Committee or as officers or employees of the Participating Company Group, to the extent permitted by applicable law, members of the Board or the Committee and any officers or employees of the Participating Company Group to whom authority to act for the Board, the Committee or the Company is delegated shall be indemnified by the Company against all reasonable expenses, including attorneys’ fees, actually and necessarily incurred in connection with the defense of any action, suit or proceeding, or in connection with any appeal therein, to which they or any of them may be a party by reason of any action taken or failure to act under or in connection with the Plan, or any right granted hereunder, and against all amounts paid by them in settlement thereof (provided such settlement is approved by independent legal counsel selected by the Company) or paid by them in satisfaction of a judgment in any such action, suit or proceeding, except in relation to matters as to which it shall be adjudged in such action, suit or proceeding that such person is liable for gross negligence, bad faith or intentional misconduct in duties; provided, however, that within sixty (60) days after the institution of such action, suit or proceeding, such person shall offer to the Company, in writing, the opportunity at its own expense to handle and defend the same.

4. SHARES SUBJECT TO PLAN.

4.1 Maximum Number of Shares Issuable. Subject to adjustment as provided in Sections 4.2, 4.3 and 4.4, the maximum aggregate number of shares of Stock that may be issued under the Plan shall be equal to two million (2,000,000) and shall consist of authorized but unissued or reacquired shares of Stock or any combination thereof.

4.2 Annual Increase in Maximum Number of Shares Issuable. Subject to adjustment as provided in Section 4.4, the maximum aggregate number of shares of Stock that may be issued under the Plan as set forth in Section 4.1 shall be cumulatively increased automatically on January 1, 2011 and on each subsequent January 1 through and including January 1, 2020, by a number of shares (the “Annual Increase”) equal to the smaller of (a) three percent (3%) of the number of shares of Stock issued and outstanding on the immediately preceding December 31, or (b) an amount determined by the Board.

4.3 Share Counting. If an outstanding Award for any reason expires or is terminated or canceled without having been exercised or settled in full, or if shares of Stock acquired pursuant to an Award subject to forfeiture or repurchase are forfeited or repurchased by the Company for an amount not greater than the Participant’s purchase price, the shares of Stock allocable to the terminated portion of such Award or such forfeited or repurchased shares of Stock shall again be available for issuance under the Plan. Shares of Stock shall not be deemed to have been issued pursuant to the Plan with respect to any portion of an Award that is settled in cash. Shares withheld or reacquired by the Company in satisfaction of tax withholding obligations pursuant to Section 16.2 shall not again be available for issuance under the Plan. Upon payment in shares of Stock pursuant to the exercise of an SAR, the number of shares
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available for issuance under the Plan shall be reduced by the gross number of shares for which such SAR was exercised. If the exercise price of an Option is paid by tender to the Company, or attestation to the ownership, of shares of Stock owned by the Participant, or by means of a Net Exercise, the number of shares available for issuance under the Plan shall be reduced by the gross number of shares for which the Option is exercised.[image: ]

4.4 Adjustments for Changes in Capital Structure. Subject to any required action by the stockholders of the Company and the requirements of Sections 409A and 424 of the Code to the extent applicable, in the event of any change in the Stock effected without receipt of consideration by the Company, whether through merger, consolidation, reorganization, reincorporation, recapitalization, reclassification, stock dividend, stock split, reverse stock split, split-up, split-off, spin-off, combination of shares, exchange of shares, or similar change in the capital structure of the Company, or in the event of payment of a dividend or distribution to the stockholders of the Company in a form other than Stock (excepting regular, periodic cash dividends) that has a material effect on the Fair Market Value of shares of Stock, appropriate and proportionate adjustments shall be made in the number and kind of shares subject to the Plan and to any outstanding Awards, the number of shares resulting from any prior Annual Increase, the Award limits set forth in Section 5.3, and in the exercise or purchase price per share under any outstanding Award in order to prevent dilution or enlargement of Participants’ rights under the Plan. For purposes of the foregoing, conversion of any convertible securities of the Company shall not be treated as “effected without receipt of consideration by the Company.” If a majority of the shares which are of the same class as the shares that are subject to outstanding Awards are exchanged for, converted into, or otherwise become (whether or not pursuant to an Ownership Change Event) shares of another corporation (the “New Shares”), the Committee may unilaterally amend the outstanding Awards to provide that such Awards are for New Shares. In the event of any such amendment, the number of shares subject to, and the exercise or purchase price per share of, the outstanding Awards shall be adjusted in a fair and equitable manner as determined by the Committee, in its discretion. Any fractional share resulting from an adjustment pursuant to this Section shall be rounded down to the nearest whole number, and in no event may the exercise or purchase price under any Award be decreased to an amount less than the par value, if any, of the stock subject to such Award. The Committee in its discretion, may also make such adjustments in the terms of any Award to reflect, or related to, such changes in the capital structure of the Company or distributions as it deems appropriate, including modification of Performance Goals, Performance Award Formulas and Performance Periods. The adjustments determined by the Committee pursuant to this Section shall be final, binding and conclusive.

4.5 Assumption or Substitution of Awards. The Committee may, without affecting the number of shares of Stock reserved or available hereunder, authorize the issuance or assumption of benefits under this Plan in connection with any merger, consolidation, acquisition of property or stock, or reorganization upon such terms and conditions as it may deem appropriate, subject to compliance with Section 409A and any other applicable provisions of the Code.
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5. E[image: ]LIGIBILITY, PARTICIPATION AND AWARD LIMITATIONS.

5.1 Persons Eligible for Awards. Awards may be granted only to Employees, Consultants and Directors.

5.2 Participation in the Plan. Awards are granted solely at the discretion of the Committee. Eligible persons may be granted more than one Award. However, eligibility in accordance with this Section shall not entitle any person to be granted an Award, or, having been granted an Award, to be granted an additional Award.

5.3 Incentive Stock Option Limitations.

(a) Maximum Number of Shares Issuable Pursuant to Incentive Stock Options. Subject to adjustment as provided in Section 4.4, the maximum aggregate number of shares of Stock that may be issued under the Plan pursuant to the exercise of Incentive Stock Options shall not exceed 2,000,000 shares, cumulatively increased on January 1, 2011 and on each subsequent January 1, through and including January 1, 2020, by a number of shares equal to the smaller of the Annual Increase determined under Section 4.2 or 1,200,000 shares. The maximum aggregate number of shares of Stock that may be issued under the Plan pursuant to all Awards other than Incentive Stock Options shall be the number of shares determined in accordance with Section 4.1, subject to adjustment as provided in Sections 4.2, 4.3 and 4.4.

(b) Persons Eligible. An Incentive Stock Option may be granted only to a person who, on the effective date of grant, is an Employee of the Company, a Parent Corporation or a Subsidiary Corporation (each being an “ISO-Qualifying Corporation”). Any person who is not an Employee of an ISO-Qualifying Corporation on the effective date of the grant of an Option to such person may be granted only a Nonstatutory Stock Option.

(c) Fair Market Value Limitation. To the extent that options designated as Incentive Stock Options (granted under all stock option plans of the Participating Company Group, including the Plan) become exercisable by a Participant for the first time during any calendar year for stock having a Fair Market Value greater than One Hundred Thousand Dollars ($100,000), the portion of such options which exceeds such amount shall be treated as Nonstatutory Stock Options. For purposes of this Section, options designated as Incentive Stock Options shall be taken into account in the order in which they were granted, and the Fair Market Value of stock shall be determined as of the time the option with respect to such stock is granted. If the Code is amended to provide for a limitation different from that set forth in this Section, such different limitation shall be deemed incorporated herein effective as of the date and with respect to such Options as required or permitted by such amendment to the Code. If an Option is treated as an Incentive Stock Option in part and as a Nonstatutory Stock Option in part by reason of the limitation set forth in this Section, the Participant may designate which portion of such Option the Participant is exercising. In the absence of such designation, the Participant shall be deemed to have exercised the Incentive Stock Option portion of the Option first. Upon exercise, shares issued pursuant to each such portion shall be separately identified.
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6. S[image: ]TOCK OPTIONS.

Options shall be evidenced by Award Agreements specifying the number of shares of Stock covered thereby, in such form as the Committee shall from time to time establish. Award Agreements evidencing Options may incorporate all or any of the terms of the Plan by reference and shall comply with and be subject to the following terms and conditions:

6.1 Exercise Price. The exercise price for each Option shall be established in the discretion of the Committee; provided, however, that (a) the exercise price per share shall be not less than the Fair Market Value of a share of Stock on the effective date of grant of the Option and (b) no Incentive Stock Option granted to a Ten Percent Owner shall have an exercise price per share less than one hundred ten percent (110%) of the Fair Market Value of a share of Stock on the effective date of grant of the Option. Notwithstanding the foregoing, an Option (whether an Incentive Stock Option or a Nonstatutory Stock Option) may be granted with an exercise price lower than the minimum exercise price set forth above if such Option is granted pursuant to an assumption or substitution for another option in a manner that would qualify under the provisions of Section 409A or 424(a) of the Code.

6.2 Exercisability and Term of Options. Options shall be exercisable at such time or times, or upon such event or events, and subject to such terms, conditions, performance criteria and restrictions as shall be determined by the Committee and set forth in the Award Agreement evidencing such Option; provided, however, that (a) no Option shall be exercisable after the expiration of ten (10) years after the effective date of grant of such Option, (b) no Incentive Stock Option granted to a Ten Percent Owner shall be exercisable after the expiration of five (5) years after the effective date of grant of such Option and (c) no Option granted to an Employee who is a non-exempt employee for purposes of the Fair Labor Standards Act of 1938, as amended, shall be first exercisable until at least six (6) months following the date of grant of such Option (except in the event of such Employee’s death, disability or retirement, upon a Change in Control, or as otherwise permitted by the Worker Economic Opportunity Act). Subject to the foregoing, unless otherwise specified by the Committee in the grant of an Option, each Option shall terminate ten (10) years after the effective date of grant of the Option, unless earlier terminated in accordance with its provisions.

6.3 Payment of Exercise Price.

(a) Forms of Consideration Authorized. Except as otherwise provided below, payment of the exercise price for the number of shares of Stock being purchased pursuant to any Option shall be made (i) in cash, by check or in cash equivalent; (ii) if permitted by the Committee and subject to the limitations contained in Section 6.3(b), by means of (1) a Cashless Exercise, (2) a Stock Tender Exercise or (3) a Net Exercise; (iii) by such other consideration as may be approved by the Committee from time to time to the extent permitted by applicable law, or (iv) by any combination thereof. The Committee may at any time or from time to time grant Options which do not permit all of the foregoing forms of consideration to be used in payment of the exercise price or which otherwise restrict one or more forms of consideration.
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(b) Limitations on Forms of Consideration.[image: ]

(i) Cashless Exercise. A “Cashless Exercise” means the delivery of a properly executed notice of exercise together with irrevocable instructions to a broker providing for the assignment to the Company of the proceeds of a sale or loan with respect to some or all of the shares being acquired upon the exercise of the Option (including, without limitation, through an exercise complying with the provisions of Regulation T as promulgated from time to time by the Board of Governors of the Federal Reserve System). The Company reserves, at any and all times, the right, in the Company’s sole and absolute discretion, to establish, decline to approve or terminate any program or procedures for the exercise of Options by means of a Cashless Exercise, including with respect to one or more Participants specified by the Company notwithstanding that such program or procedures may be available to other Participants.

(ii) Stock Tender Exercise. A “Stock Tender Exercise” means the delivery of a property executed exercise notice accompanies by a Participant’s tender to the Company, or attestation to the ownership, in a form acceptable to the Company of whole shares of Stock owned by the Participant having a Fair Market Value that does not exceed the aggregate exercise price for the shares with respect to which the Option is exercised. A Stock Tender Exercise shall not be permitted if it would constitute a violation of the provisions of any law, regulation or agreement restricting the redemption of the Company’s stock. If required by the Company, an Option may not be exercised by tender to the Company, or attestation to the ownership, of shares of Stock unless such shares either have been owned by the Participant for a period of time required by the Company (and not used for another option exercise by attestation during such period) or were not acquired, directly or indirectly, from the Company.

(iii) Net Exercise. A “Net Exercise” means the delivery of a properly executed exercise notice followed by a procedure pursuant to which (1) the Company will reduce the number of shares otherwise issuable to a Participant upon the exercise of an Option by the largest whole number of shares having a Fair Market Value that does not exceed the aggregate exercise price for the shares with respect to which the Option is exercised, and (2) the Participant shall pay to the Company in cash the remaining balance of such aggregate exercise price not satisfied by such reduction in the number of whole shares to be issued.

6.4 Effect of Termination of Service.

(a) Option Exercisability. Subject to earlier termination of the Option as otherwise provided by this Plan and unless otherwise provided by the Committee, an Option shall terminate immediately upon the Participant’s termination of Service to the extent that it is then unvested and shall be exercisable after the Participant’s termination of Service to the extent it is then vested only during the applicable time period determined in accordance with this Section and thereafter shall terminate.

(i) Disability. If the Participant’s Service terminates because of the Disability of the Participant, the Option, to the extent unexercised and exercisable for vested shares on the date on which the Participant’s Service terminated, may be exercised by the Participant (or the Participant’s guardian or legal representative) at any time prior to the
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expiration of twelve (12) months after the date on which the Participant’s Service terminated, but in any event no later than the date of expiration of the Option’s term as set forth in the Award Agreement evidencing such Option (the [image: ]“Option Expiration Date”).

(ii) Death. If the Participant’s Service terminates because of the death of the Participant, the Option, to the extent unexercised and exercisable for vested shares on the date on which the Participant’s Service terminated, may be exercised by the Participant’s legal representative or other person who acquired the right to exercise the Option by reason of the Participant’s death at any time prior to the expiration of twelve (12) months after the date on which the Participant’s Service terminated, but in any event no later than the Option Expiration Date. The Participant’s Service shall be deemed to have terminated on account of death if the Participant dies within three (3) months after the Participant’s termination of Service.

(iii) Termination for Cause. Notwithstanding any other provision of the Plan to the contrary, if the Participant’s Service is terminated for Cause or if, following the Participant’s termination of Service and during any period in which the Option otherwise would remain exercisable, the Participant engages in any act that would constitute Cause, the Option shall terminate in its entirety and cease to be exercisable immediately upon such termination of Service or act.

(iv) Other Termination of Service. If the Participant’s Service terminates for any reason, except Disability, death or Cause, the Option, to the extent unexercised and exercisable for vested shares on the date on which the Participant’s Service terminated, may be exercised by the Participant at any time prior to the expiration of three (3) months after the date on which the Participant’s Service terminated, but in any event no later than the Option Expiration Date.

(b) Extension if Exercise Prevented by Law. Notwithstanding the foregoing, other than termination of Service for Cause, if the exercise of an Option within the applicable time periods set forth in Section 6.4(a) is prevented by the provisions of Section 14 below, the Option shall remain exercisable until the later of (i) thirty (30) days after the date such exercise first would no longer be prevented by such provisions or (ii) the end of the applicable time period under Section 6.4(a), but in any event no later than the Option Expiration Date.

6.5 Transferability of Options. During the lifetime of the Participant, an Option shall be exercisable only by the Participant or the Participant’s guardian or legal representative. An Option shall not be subject in any manner to anticipation, alienation, sale, exchange, transfer, assignment, pledge, encumbrance, or garnishment by creditors of the Participant or the Participant’s beneficiary, except transfer by will or by the laws of descent and distribution. Notwithstanding the foregoing, to the extent permitted by the Committee, in its discretion, and set forth in the Award Agreement evidencing such Option, an Option shall be assignable or transferable subject to the applicable limitations, if any, described in the General Instructions to Form S-8 under the Securities Act or, in the case of an Incentive Stock Option, only as permitted by applicable regulations under Section 421 of the Code in a manner that does not disqualify such Option as an Incentive Stock Option.
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7. S[image: ]TOCK APPRECIATION RIGHTS.

Stock Appreciation Rights shall be evidenced by Award Agreements specifying the number of shares of Stock subject to the Award, in such form as the Committee shall from time to time establish. Award Agreements evidencing SARs may incorporate all or any of the terms of the Plan by reference and shall comply with and be subject to the following terms and conditions:

7.1 Types of SARs Authorized. SARs may be granted in tandem with all or any portion of a related Option (a “Tandem SAR”) or may be granted independently of any Option (a “Freestanding SAR”). A Tandem SAR may only be granted concurrently with the grant of the related Option.

7.2 Exercise Price. The exercise price for each SAR shall be established in the discretion of the Committee; provided, however, that (a) the exercise price per share subject to a Tandem SAR shall be the exercise price per share under the related Option and (b) the exercise price per share subject to a Freestanding SAR shall be not less than the Fair Market Value of a share of Stock on the effective date of grant of the SAR. Notwithstanding the foregoing, an SAR may be granted with an exercise price lower than the minimum exercise price set forth above if such SAR is granted pursuant to an assumption or substitution for another stock appreciation right in a manner that would qualify under the provisions of Section 409A of the Code.

7.3 Exercisability and Term of SARs.

(a) Tandem SARs. Tandem SARs shall be exercisable only at the time and to the extent, and only to the extent, that the related Option is exercisable, subject to such provisions as the Committee may specify where the Tandem SAR is granted with respect to less than the full number of shares of Stock subject to the related Option. The Committee may, in its discretion, provide in any Award Agreement evidencing a Tandem SAR that such SAR may not be exercised without the advance approval of the Company and, if such approval is not given, then the Option shall nevertheless remain exercisable in accordance with its terms. A Tandem SAR shall terminate and cease to be exercisable no later than the date on which the related Option expires or is terminated or canceled. Upon the exercise of a Tandem SAR with respect to some or all of the shares subject to such SAR, the related Option shall be canceled automatically as to the number of shares with respect to which the Tandem SAR was exercised. Upon the exercise of an Option related to a Tandem SAR as to some or all of the shares subject to such Option, the related Tandem SAR shall be canceled automatically as to the number of shares with respect to which the related Option was exercised.

(b) Freestanding SARs. Freestanding SARs shall be exercisable at such time or times, or upon such event or events, and subject to such terms, conditions, performance criteria and restrictions as shall be determined by the Committee and set forth in the Award Agreement evidencing such SAR; provided, however, that (i) no Freestanding SAR shall be exercisable after the expiration of ten (10) years after the effective date of grant of such SAR and (ii) no Freestanding SAR granted to an Employee who is a non-exempt employee for purposes of the Fair Labor Standards Act of 1938, as amended, shall be first exercisable until at

17

least six (6) months following the date of grant of such SAR (except in the event of such Employee’s death, disability or retirement, upon a Change in Control, or as otherwise permitted by the Worker Economic Opportunity Act). Subject to the foregoing, unless otherwise specified by the Committee in the grant of a Freestanding SAR, each Freestanding SAR shall terminate ten (10) years after the effective date of grant of the SAR, unless earlier terminated in accordance with its provisions.[image: ]

7.4 Exercise of SARs. Upon the exercise (or deemed exercise pursuant to Section 7.5) of an SAR, the Participant (or the Participant’s legal representative or other person who acquired the right to exercise the SAR by reason of the Participant’s death) shall be entitled to receive payment of an amount for each share with respect to which the SAR is exercised equal to the excess, if any, of the Fair Market Value of a share of Stock on the date of exercise of the SAR over the exercise price. Payment of such amount shall be made (a) in the case of a Tandem SAR, solely in shares of Stock in a lump sum upon the date of exercise of the SAR and (b) in the case of a Freestanding SAR, in cash, shares of Stock, or any combination thereof as determined by the Committee, in a lump sum upon the date of exercise of the SAR. When payment is to be made in shares of Stock, the number of shares to be issued shall be determined on the basis of the Fair Market Value of a share of Stock on the date of exercise of the SAR. For purposes of Section 7, an SAR shall be deemed exercised on the date on which the Company receives notice of exercise from the Participant or as otherwise provided in Section 7.5.

7.5 Deemed Exercise of SARs. If, on the date on which an SAR would otherwise terminate or expire, the SAR by its terms remains exercisable immediately prior to such termination or expiration and, if so exercised, would result in a payment to the holder of such SAR, then any portion of such SAR which has not previously been exercised shall automatically be deemed to be exercised as of such date with respect to such portion.

7.6 Effect of Termination of Service. Subject to earlier termination of the SAR as otherwise provided herein and unless otherwise provided by the Committee, an SAR shall be exercisable after a Participant’s termination of Service only to the extent and during the applicable time period determined in accordance with Section 6.4 (treating the SAR as if it were an Option) and thereafter shall terminate.

7.7 Transferability of SARs. During the lifetime of the Participant, an SAR shall be exercisable only by the Participant or the Participant’s guardian or legal representative. An SAR shall not be subject in any manner to anticipation, alienation, sale, exchange, transfer, assignment, pledge, encumbrance, or garnishment by creditors of the Participant or the Participant’s beneficiary, except transfer by will or by the laws of descent and distribution. Notwithstanding the foregoing, to the extent permitted by the Committee, in its discretion, and set forth in the Award Agreement evidencing such Award, a Tandem SAR related to a Nonstatutory Stock Option or a Freestanding SAR shall be assignable or transferable subject to the applicable limitations, if any, described in the General Instructions to Form S-8 under the Securities Act.
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8. R[image: ]ESTRICTED STOCK AWARDS.

Restricted Stock Awards shall be evidenced by Award Agreements specifying whether the Award is a Restricted Stock Bonus or a Restricted Stock Purchase Right and the number of shares of Stock subject to the Award, in such form as the Committee shall from time to time establish. Award Agreements evidencing Restricted Stock Awards may incorporate all or any of the terms of the Plan by reference and shall comply with and be subject to the following terms and conditions:

8.1 Types of Restricted Stock Awards Authorized. Restricted Stock Awards may be granted in the form of either a Restricted Stock Bonus or a Restricted Stock Purchase Right. Restricted Stock Awards may be granted upon such conditions as the Committee shall determine, including, without limitation, upon the attainment of one or more Performance Goals described in Section 10.4. If either the grant of or satisfaction of Vesting Conditions applicable to a Restricted Stock Award is to be contingent upon the attainment of one or more Performance Goals, the Committee shall follow procedures substantially equivalent to those set forth in Sections 10.3 through 10.5(a).

8.2 Purchase Price. The purchase price for shares of Stock issuable under each Restricted Stock Purchase Right shall be established by the Committee in its discretion. No monetary payment (other than applicable tax withholding) shall be required as a condition of receiving shares of Stock pursuant to a Restricted Stock Bonus, the consideration for which shall be services actually rendered to a Participating Company or for its benefit. Notwithstanding the foregoing, if required by applicable state corporate law, the Participant shall furnish consideration in the form of cash or past services rendered to a Participating Company or for its benefit having a value not less than the par value of the shares of Stock subject to a Restricted Stock Award.

8.3 Purchase Period. A Restricted Stock Purchase Right shall be exercisable within a period established by the Committee, which shall in no event exceed thirty (30) days from the effective date of the grant of the Restricted Stock Purchase Right.

8.4 Payment of Purchase Price. Except as otherwise provided below, payment of the purchase price for the number of shares of Stock being purchased pursuant to any Restricted Stock Purchase Right shall be made (a) in cash, by check or in cash equivalent, (b) by such other consideration as may be approved by the Committee from time to time to the extent permitted by applicable law, or (c) by any combination thereof.

8.5 Vesting and Restrictions on Transfer. Shares issued pursuant to any Restricted Stock Award may (but need not) be made subject to Vesting Conditions based upon the satisfaction of such Service requirements, conditions, restrictions or performance criteria, including, without limitation, Performance Goals as described in Section 10.4, as shall be established by the Committee and set forth in the Award Agreement evidencing such Award. During any period in which shares acquired pursuant to a Restricted Stock Award remain subject to Vesting Conditions, such shares may not be sold, exchanged, transferred, pledged, assigned or otherwise disposed of other than pursuant to an Ownership Change Event or as provided in Section 8.8. The Committee, in its discretion, may provide in any Award Agreement evidencing
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a Restricted Stock Award that, if the satisfaction of Vesting Conditions with respect to any shares subject to such Restricted Stock Award would otherwise occur on a day on which the sale of such shares would violate the provisions of the Trading Compliance Policy, then satisfaction of the Vesting Conditions automatically shall be determined on the next trading day on which the sale of such shares would not violate the Trading Compliance Policy. Upon request by the Company, each Participant shall execute any agreement evidencing such transfer restrictions prior to the receipt of shares of Stock hereunder and shall promptly present to the Company any and all certificates representing shares of Stock acquired hereunder for the placement on such certificates of appropriate legends evidencing any such transfer restrictions.[image: ]

8.6 Voting Rights; Dividends and Distributions. Except as provided in this Section, Section 8.5 and any Award Agreement, during any period in which shares acquired pursuant to a Restricted Stock Award remain subject to Vesting Conditions, the Participant shall have all of the rights of a stockholder of the Company holding shares of Stock, including the right to vote such shares and to receive all dividends and other distributions paid with respect to such shares; provided, however, that unless otherwise determined by the Committee and provided by the Award Agreement, such dividends and distributions shall be subject to the same Vesting Conditions as the shares subject to the Restricted Stock Award with respect to which such dividends or distributions were paid, and otherwise shall be paid no later than the end of the calendar year in which such dividends or distributions are paid to stockholders (or, if later, the 15th day of the third month following the date such dividends or distributions are paid to stockholders). In the event of a dividend or distribution paid in shares of Stock or other property or any other adjustment made upon a change in the capital structure of the Company as described in Section 4.4, any and all new, substituted or additional securities or other property (other than regular, periodic cash dividends) to which the Participant is entitled by reason of the Participant’s Restricted Stock Award shall be immediately subject to the same Vesting Conditions as the shares subject to the Restricted Stock Award with respect to which such dividends or distributions were paid or adjustments were made.

8.7 Effect of Termination of Service. Unless otherwise provided by the Committee in the Award Agreement evidencing a Restricted Stock Award, if a Participant’s Service terminates for any reason, whether voluntary or involuntary (including the Participant’s death or disability), then (a) the Company shall have the option to repurchase for the purchase price paid by the Participant any shares acquired by the Participant pursuant to a Restricted Stock Purchase Right which remain subject to Vesting Conditions as of the date of the Participant’s termination of Service and (b) the Participant shall forfeit to the Company any shares acquired by the Participant pursuant to a Restricted Stock Bonus which remain subject to Vesting Conditions as of the date of the Participant’s termination of Service. The Company shall have the right to assign at any time any repurchase right it may have, whether or not such right is then exercisable, to one or more persons as may be selected by the Company.

8.8 Nontransferability of Restricted Stock Award Rights. Rights to acquire shares of Stock pursuant to a Restricted Stock Award shall not be subject in any manner to anticipation, alienation, sale, exchange, transfer, assignment, pledge, encumbrance or garnishment by creditors of the Participant or the Participant’s beneficiary, except transfer by will or the laws of descent and distribution. All rights with respect to a Restricted Stock Award granted to a Participant hereunder shall be exercisable during his or her lifetime only by such Participant or the Participant’s guardian or legal representative.
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9. R[image: ]ESTRICTED STOCK UNIT AWARDS.

Restricted Stock Unit Awards shall be evidenced by Award Agreements specifying the number of Restricted Stock Units subject to the Award, in such form as the Committee shall from time to time establish. Award Agreements evidencing Restricted Stock Units may incorporate all or any of the terms of the Plan by reference and shall comply with and be subject to the following terms and conditions:

9.1 Grant of Restricted Stock Unit Awards. Restricted Stock Unit Awards may be granted upon such conditions as the Committee shall determine, including, without limitation, upon the attainment of one or more Performance Goals described in Section 10.4. If either the grant of a Restricted Stock Unit Award or the Vesting Conditions with respect to such Award is to be contingent upon the attainment of one or more Performance Goals, the Committee shall follow procedures substantially equivalent to those set forth in Sections 10.3 through 10.5(a).

9.2 Purchase Price. No monetary payment (other than applicable tax withholding, if any) shall be required as a condition of receiving a Restricted Stock Unit Award, the consideration for which shall be services actually rendered to a Participating Company or for its benefit. Notwithstanding the foregoing, if required by applicable state corporate law, the Participant shall furnish consideration in the form of cash or past services rendered to a Participating Company or for its benefit having a value not less than the par value of the shares of Stock issued upon settlement of the Restricted Stock Unit Award.

9.3 Vesting. Restricted Stock Unit Awards may (but need not) be made subject to Vesting Conditions based upon the satisfaction of such Service requirements, conditions, restrictions or performance criteria, including, without limitation, Performance Goals as described in Section 10.4, as shall be established by the Committee and set forth in the Award Agreement evidencing such Award. The Committee, in its discretion, may provide in any Award Agreement evidencing a Restricted Stock Unit Award that, if the satisfaction of Vesting Conditions with respect to any shares subject to the Award would otherwise occur on a day on which the sale of such shares would violate the provisions of the Trading Compliance Policy, then the satisfaction of the Vesting Conditions automatically shall be determined on the first to occur of (a) the next trading day on which the sale of such shares would not violate the Trading Compliance Policy or (b) the later of (i) last day of the calendar year in which the original vesting date occurred or (ii) the last day of the Company’s taxable year in which the original vesting date occurred.

9.4 Voting Rights, Dividend Equivalent Rights and Distributions. Participants shall have no voting rights with respect to shares of Stock represented by Restricted Stock Units until the date of the issuance of such shares (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent of the Company). However, the Committee, in its discretion, may provide in the Award Agreement evidencing any Restricted Stock Unit Award that the Participant shall be entitled to Dividend Equivalent Rights with
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respect to the payment of cash dividends on Stock during the period beginning on the date such Award is granted and ending, with respect to each share subject to the Award, on the earlier of the date the Award is settled or the date on which it is terminated. Such Dividend Equivalent Rights, if any, shall be paid by crediting the Participant with a cash amount or with additional whole Restricted Stock Units as of the date of payment of such cash dividends on Stock, as determined by the Committee. The number of additional Restricted Stock Units (rounded to the nearest whole number), if any, to be so credited shall be determined by dividing[image: ]

(a) the amount of cash dividends paid on such date with respect to the number of shares of Stock represented by the Restricted Stock Units previously credited to the Participant by (b) the Fair Market Value per share of Stock on such date. Such cash amounts and/or additional Restricted Stock Units shall be subject to the same terms and conditions and shall be settled in the same manner and at the same time as the Restricted Stock Units originally subject to the Restricted Stock Unit Award. In the event of a dividend or distribution paid in shares of Stock or other property or any other adjustment made upon a change in the capital structure of the Company as described in Section 4.4, appropriate adjustments shall be made in the Participant’s Restricted Stock Unit Award so that it represents the right to receive upon settlement any and all new, substituted or additional securities or other property (other than regular, periodic cash dividends) to which the Participant would be entitled by reason of the shares of Stock issuable upon settlement of the Award, and all such new, substituted or additional securities or other property shall be immediately subject to the same Vesting Conditions as are applicable to the Award.

9.5 Effect of Termination of Service. Unless otherwise provided by the Committee and set forth in the Award Agreement evidencing a Restricted Stock Unit Award, if a Participant’s Service terminates for any reason, whether voluntary or involuntary (including the Participant’s death or disability), then the Participant shall forfeit to the Company any Restricted Stock Units pursuant to the Award which remain subject to Vesting Conditions as of the date of the Participant’s termination of Service.

9.6 Settlement of Restricted Stock Unit Awards. The Company shall issue to a Participant on the date on which Restricted Stock Units subject to the Participant’s Restricted Stock Unit Award vest or on such other date determined by the Committee, in its discretion, and set forth in the Award Agreement one
(1) share of Stock (and/or any other new, substituted or additional securities or other property pursuant to an adjustment described in Section 9.4) for each Restricted Stock Unit then becoming vested or otherwise to be settled on such date, subject to the withholding of applicable taxes, if any. If permitted by the Committee, the Participant may elect, consistent with the requirements of Section 409A, to defer receipt of all or any portion of the shares of Stock or other property otherwise issuable to the Participant pursuant to this Section, and such deferred issuance date(s) and amount(s) elected by the Participant shall be set forth in the Award Agreement. Notwithstanding the foregoing, the Committee, in its discretion, may provide for settlement of any Restricted Stock Unit Award by payment to the Participant in cash of an amount equal to the Fair Market Value on the payment date of the shares of Stock or other property otherwise issuable to the Participant pursuant to this Section.

9.7 Nontransferability of Restricted Stock Unit Awards. The right to receive shares pursuant to a Restricted Stock Unit Award shall not be subject in any manner to anticipation, alienation, sale, exchange, transfer, assignment, pledge, encumbrance, or
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garnishment by creditors of the Participant or the Participant’s beneficiary, except transfer by will or by the laws of descent and distribution. All rights with respect to a Restricted Stock Unit Award granted to a Participant hereunder shall be exercisable during his or her lifetime only by such Participant or the Participant’s guardian or legal representative.[image: ]

10. PERFORMANCE AWARDS.

Performance Awards shall be evidenced by Award Agreements in such form as the Committee shall from time to time establish. Award Agreements evidencing Performance Awards may incorporate all or any of the terms of the Plan by reference and shall comply with and be subject to the following terms and conditions:

10.1 Types of Performance Awards Authorized. Performance Awards may be granted in the form of either Performance Shares or Performance Units. Each Award Agreement evidencing a Performance Award shall specify the number of Performance Shares or Performance Units subject thereto, the Performance Award Formula, the Performance Goal(s) and Performance Period applicable to the Award, and the other terms, conditions and restrictions of the Award.

10.2 Initial Value of Performance Shares and Performance Units. Unless otherwise provided by the Committee in granting a Performance Award, each Performance Share shall have an initial monetary value equal to the Fair Market Value of one (1) share of Stock, subject to adjustment as provided in Section 4.4, on the effective date of grant of the Performance Share, and each Performance Unit shall have an initial monetary value established by the Committee at the time of grant. The final value payable to the Participant in settlement of a Performance Award determined on the basis of the applicable Performance Award Formula will depend on the extent to which Performance Goals established by the Committee are attained within the applicable Performance Period established by the Committee.

10.3 Establishment of Performance Period, Performance Goals and Performance Award Formula. In granting each Performance Award, the Committee shall establish in writing the applicable Performance Period, Performance Award Formula and one or more Performance Goals which, when measured at the end of the Performance Period, shall determine on the basis of the Performance Award Formula the final value of the Performance Award to be paid to the Participant. Unless otherwise permitted in compliance with the requirements under Section 162(m) with respect to each Performance Award intended to result in the payment of Performance-Based Compensation, the Committee shall establish the Performance Goal(s) and Performance Award Formula applicable to each Performance Award no later than the earlier of (a) the date ninety (90) days after the commencement of the applicable Performance Period or (b) the date on which 25% of the Performance Period has elapsed, and, in any event, at a time when the outcome of the Performance Goals remains substantially uncertain. Once established, the Performance Goals and Performance Award Formula applicable to a Covered Employee shall not be changed during the Performance Period. The Company shall notify each Participant granted a Performance Award of the terms of such Award, including the Performance Period, Performance Goal(s) and Performance Award Formula.
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10.4 [image: ]Measurement of Performance Goals. Performance Goals shall be established by the Committee on the basis of targets to be attained (“Performance Targets”) with respect to one or more measures of business or financial performance (each, a “Performance Measure”), subject to the following:

(a) Performance Measures. Performance Measures shall be calculated in accordance with the Company’s financial statements, or, if such terms are not used in the Company’s financial statements, they shall be calculated in accordance with generally accepted accounting principles, a method used generally in the Company’s industry, or in accordance with a methodology established by the Committee prior to the grant of the Performance Award.

Performance Measures shall be calculated with respect to the Company and each Subsidiary Corporation consolidated therewith for financial reporting purposes or such division or other business unit as may be selected by the Committee. Unless otherwise determined by the Committee prior to the grant of the Performance Award, the Performance Measures applicable to the Performance Award shall be calculated prior to the accrual of expense for any Performance Award for the same Performance Period and excluding the effect (whether positive or negative) on the Performance Measures of any change in accounting standards or any extraordinary, unusual or nonrecurring item, as determined by the Committee, occurring after the establishment of the Performance Goals applicable to the Performance Award. Each such adjustment, if any, shall be made solely for the purpose of providing a consistent basis from period to period for the calculation of Performance Measures in order to prevent the dilution or enlargement of the Participant’s rights with respect to a Performance Award. Performance Measures may be one or more of the following, as determined by the Committee:

(i) revenue;

(ii) sales;

(iii) expenses;

(iv) operating income;

(v) gross margin;

(vi) operating margin;

(vii) earnings before any one or more of: stock-based compensation expense, interest, taxes, depreciation and amortization;

(viii) pre-tax profit;

(ix) net operating income;

(x) net income;

(xi) economic value added;
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(xii) free cash flow;[image: ]

(xiii) operating cash flow;

(xiv) balance of cash, cash equivalents and marketable securities;

(xv) stock price;

(xvi) earnings per share;

(xvii) return on stockholder equity;

(xviii) return on capital;

(xix) return on assets;

(xx) return on investment;

(xxi) total stockholder return;

(xxii) employee satisfaction;

(xxiii) employee retention;

(xxiv) market share;

(xxv) customer satisfaction;

(xxvi) product development;

(xxvii) research and development expenses;

(xxviii) completion of an identified special project; and

(xxix) completion of a joint venture or other corporate transaction.

(b) Performance Targets. Performance Targets may include a minimum, maximum, target level and intermediate levels of performance, with the final value of a Performance Award determined under the applicable Performance Award Formula by the level attained during the applicable Performance Period. A Performance Target may be stated as an absolute value, an increase or decrease in a value, or as a value determined relative to an index, budget or other standard selected by the Committee.

10.5 Settlement of Performance Awards.

(a) Determination of Final Value. As soon as practicable following the completion of the Performance Period applicable to a Performance Award, the Committee shall certify in writing the extent to which the applicable Performance Goals have been attained and the resulting final value of the Award earned by the Participant and to be paid upon its settlement in accordance with the applicable Performance Award Formula.
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(b) Discretionary Adjustment of Award Formula. [image: ]In its discretion, the Committee may, either at the time it grants a Performance Award or at any time thereafter, provide for the positive or negative adjustment of the Performance Award Formula applicable to a Performance Award granted to any Participant who is not a Covered Employee to reflect such Participant’s individual performance in his or her position with the Company or such other factors as the Committee may determine. If permitted under a Covered Employee’s Award Agreement, the Committee shall have the discretion, on the basis of such criteria as may be established by the Committee, to reduce some or all of the value of the Performance Award that would otherwise be paid to the Covered Employee upon its settlement notwithstanding the attainment of any Performance Goal and the resulting value of the Performance Award determined in accordance with the Performance Award Formula. No such reduction may result in an increase in the amount payable upon settlement of another Participant’s Performance Award that is intended to result in Performance-Based Compensation.

(c) Effect of Leaves of Absence. Unless otherwise required by law or a Participant’s Award Agreement, payment of the final value, if any, of a Performance Award held by a Participant who has taken in excess of thirty (30) days in unpaid leaves of absence during a Performance Period shall be prorated on the basis of the number of days of the Participant’s Service during the Performance Period during which the Participant was not on an unpaid leave of absence.

(d) Notice to Participants. As soon as practicable following the Committee’s determination and certification in accordance with

Sections 10.5(a) and (b), the Company shall notify each Participant of the determination of the Committee.

(e) Payment in Settlement of Performance Awards. As soon as practicable following the Committee’s determination and certification in accordance with Sections 10.5(a) and (b), but in any event within the Short-Term Deferral Period described in Section 15.1 (except as otherwise provided below or consistent with the requirements of Section 409A), payment shall be made to each eligible Participant (or such Participant’s legal representative or other person who acquired the right to receive such payment by reason of the Participant’s death) of the final value of the Participant’s Performance Award. Payment of such amount shall be made in cash, shares of Stock, or a combination thereof as determined by the Committee. Unless otherwise provided in the Award Agreement evidencing a Performance Award, payment shall be made in a lump sum. If permitted by the Committee, the Participant may elect, consistent with the requirements of Section 409A, to defer receipt of all or any portion of the payment to be made to the Participant pursuant to this Section, and such deferred payment date(s) elected by the Participant shall be set forth in the Award Agreement. If any payment is to be made on a deferred basis, the Committee may, but shall not be obligated to, provide for the payment during the deferral period of Dividend Equivalent Rights or interest.

(f) Provisions Applicable to Payment in Shares. If payment is to be made in shares of Stock, the number of such shares shall be determined by dividing the final value of the Performance Award by the Fair Market Value of a share of Stock determined by the
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method specified in the Award Agreement. Shares of Stock issued in payment of any Performance Award may be fully vested and freely transferable shares or may be shares of Stock subject to Vesting Conditions as provided in Section 8.5. Any shares subject to Vesting Conditions shall be evidenced by an appropriate Award Agreement and shall be subject to the provisions of Sections 8.5 through 8.8 above.[image: ]

10.6 Voting Rights; Dividend Equivalent Rights and Distributions. Participants shall have no voting rights with respect to shares of Stock represented by Performance Share Awards until the date of the issuance of such shares, if any (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent of the Company). However, the Committee, in its discretion, may provide in the Award Agreement evidencing any Performance Share Award that the Participant shall be entitled to Dividend Equivalent Rights with respect to the payment of cash dividends on Stock during the period beginning on the date the Award is granted and ending, with respect to each share subject to the Award, on the earlier of the date on which the Performance Shares are settled or the date on which they are forfeited. Such Dividend Equivalent Rights, if any, shall be credited to the Participant either in cash or in the form of additional whole Performance Shares as of the date of payment of such cash dividends on Stock, as determined by the Committee. The number of additional Performance Shares (rounded to the nearest whole number), if any, to be so credited shall be determined by dividing (a) the amount of cash dividends paid on the dividend payment date with respect to the number of shares of Stock represented by the Performance Shares previously credited to the Participant by (b) the Fair Market Value per share of Stock on such date. Dividend Equivalent Rights may be paid currently or may be accumulated and paid to the extent that Performance Shares become nonforfeitable, as determined by the Committee. Settlement of Dividend Equivalent Rights may be made in cash, shares of Stock, or a combination thereof as determined by the Committee, and may be paid on the same basis as settlement of the related Performance Share as provided in

Section 10.5. Dividend Equivalent Rights shall not be paid with respect to Performance Units. In the event of a dividend or distribution paid in shares of Stock or other property or any other adjustment made upon a change in the capital structure of the Company as described in Section 4.4, appropriate adjustments shall be made in the Participant’s Performance Share Award so that it represents the right to receive upon settlement any and all new, substituted or additional securities or other property (other than regular, periodic cash dividends) to which the Participant would be entitled by reason of the shares of Stock issuable upon settlement of the Performance Share Award, and all such new, substituted or additional securities or other property shall be immediately subject to the same Performance Goals as are applicable to the Award.

10.7 Effect of Termination of Service. Unless otherwise provided by the Committee and set forth in the Award Agreement evidencing a

Performance Award, the effect of a Participant’s termination of Service on the Performance Award shall be as follows:

(a) Death or Disability. If the Participant’s Service terminates because of the death or Disability of the Participant before the completion of the Performance Period applicable to the Performance Award, the final value of the Participant’s Performance Award shall be determined by the extent to which the applicable Performance Goals have been attained with respect to the entire Performance Period and shall be prorated based on the number of months of the Participant’s Service during the Performance Period. Payment shall be made following the end of the Performance Period in any manner permitted by Section 10.5.
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(b) Other Termination of Service. [image: ]If the Participant’s Service terminates for any reason except death or Disability before the completion of the Performance Period applicable to the Performance Award, such Award shall be forfeited in its entirety; provided, however, that in the event of an involuntary termination of the Participant’s Service, the Committee, in its discretion, may waive the automatic forfeiture of all or any portion of any such Award and determine the final value of the Performance Award in the manner provided by Section 10.7(a). Payment of any amount pursuant to this Section shall be made following the end of the Performance Period in any manner permitted by Section 10.5.

10.8 Nontransferability of Performance Awards. Prior to settlement in accordance with the provisions of the Plan, no Performance Award shall be subject in any manner to anticipation, alienation, sale, exchange, transfer, assignment, pledge, encumbrance, or garnishment by creditors of the Participant or the Participant’s beneficiary, except transfer by will or by the laws of descent and distribution. All rights with respect to a Performance Award granted to a Participant hereunder shall be exercisable during his or her lifetime only by such Participant or the Participant’s guardian or legal representative.

11. CASH-BASED AWARDS AND OTHER STOCK-BASED AWARDS.

Cash-Based Awards and Other Stock-Based Awards shall be evidenced by Award Agreements in such form as the Committee shall from time to time establish. Award Agreements evidencing Cash-Based Awards and Other Stock-Based Awards may incorporate all or any of the terms of the Plan by reference and shall comply with and be subject to the following terms and conditions:

11.1 Grant of Cash-Based Awards. Subject to the provisions of the Plan, the Committee, at any time and from time to time, may grant Cash-Based Awards to Participants in such amounts and upon such terms and conditions, including the achievement of performance criteria, as the Committee may determine.

11.2 Grant of Other Stock-Based Awards. The Committee may grant other types of equity-based or equity-related Awards not otherwise described by the terms of this Plan (including the grant or offer for sale of unrestricted securities, stock-equivalent units, stock appreciation units, securities or debentures convertible into common stock or other forms determined by the Committee) in such amounts and subject to such terms and conditions as the Committee shall determine. Other Stock-Based Awards may be made available as a form of payment in the settlement of other Awards or as payment in lieu of compensation to which a Participant is otherwise entitled. Other Stock-Based Awards may involve the transfer of actual shares of Stock to Participants, or payment in cash or otherwise of amounts based on the value of Stock and may include, without limitation, Awards designed to comply with or take advantage of the applicable local laws of jurisdictions other than the United States.
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11.3 [image: ]Value of Cash-Based and Other Stock-Based Awards. Each Cash-Based Award shall specify a monetary payment amount or payment range as determined by the Committee. Each Other Stock-Based Award shall be expressed in terms of shares of Stock or units based on such shares of Stock, as determined by the Committee. The Committee may require the satisfaction of such Service requirements, conditions, restrictions or performance criteria, including, without limitation, Performance Goals as described in Section 10.4, as shall be established by the Committee and set forth in the Award Agreement evidencing such Award. If the Committee exercises its discretion to establish performance criteria, the final value of Cash-Based Awards or Other Stock-Based Awards that will be paid to the Participant will depend on the extent to which the performance criteria are met. The establishment of performance criteria with respect to the grant or vesting of any Cash-Based Award or Other Stock-Based Award intended to result in Performance-Based Compensation shall follow procedures substantially equivalent to those applicable to Performance Awards set forth in Section 10.

11.4 Payment or Settlement of Cash-Based Awards and Other Stock-Based Awards. Payment or settlement, if any, with respect to a Cash-Based Award or an Other Stock-Based Award shall be made in accordance with the terms of the Award, in cash, shares of Stock or other securities or any combination thereof as the Committee determines. The determination and certification of the final value with respect to any Cash-Based Award or Other Stock-Based Award intended to result in Performance-Based Compensation shall comply with the requirements applicable to Performance Awards set forth in Section 10. To the extent applicable, payment or settlement with respect to each Cash-Based Award and Other Stock-Based Award shall be made in compliance with the requirements of Section 409A.

11.5 Voting Rights; Dividend Equivalent Rights and Distributions. Participants shall have no voting rights with respect to shares of Stock represented by Other Stock-Based Awards until the date of the issuance of such shares of Stock (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent of the Company), if any, in settlement of such Award. However, the Committee, in its discretion, may provide in the Award Agreement evidencing any Other Stock-Based Award that the Participant shall be entitled to Dividend Equivalent Rights with respect to the payment of cash dividends on Stock during the period beginning on the date such Award is granted and ending, with respect to each share subject to the Award, on the earlier of the date the Award is settled or the date on which it is terminated. Such Dividend Equivalent Rights, if any, shall be paid in accordance with the provisions set forth in Section 9.4. Dividend Equivalent Rights shall not be granted with respect to Cash-Based Awards. In the event of a dividend or distribution paid in shares of Stock or other property or any other adjustment made upon a change in the capital structure of the Company as described in Section 4.4, appropriate adjustments shall be made in the Participant’s Other Stock-Based Award so that it represents the right to receive upon settlement any and all new, substituted or additional securities or other property (other than regular, periodic cash dividends) to which the Participant would be entitled by reason of the shares of Stock issuable upon settlement of such Award, and all such new, substituted or additional securities or other property shall be immediately subject to the same Vesting Conditions and performance criteria, if any, as are applicable to the Award.

11.6 Effect of Termination of Service. Each Award Agreement evidencing a Cash-Based Award or Other Stock-Based Award shall set forth the extent to which the Participant shall have the right to retain such Award following termination of the Participant’s
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Service. Such provisions shall be determined in the discretion of the Committee, need not be uniform among all Cash-Based Awards or Other Stock-Based Awards, and may reflect distinctions based on the reasons for termination, subject to the requirements of Section 409A, if applicable.[image: ]

11.7 Nontransferability of Cash-Based Awards and Other Stock-Based Awards. Prior to the payment or settlement of a Cash-Based Award or Other Stock-Based Award, the Award shall not be subject in any manner to anticipation, alienation, sale, exchange, transfer, assignment, pledge, encumbrance, or garnishment by creditors of the Participant or the Participant’s beneficiary, except transfer by will or by the laws of descent and distribution. The Committee may impose such additional restrictions on any shares of Stock issued in settlement of Cash-Based Awards and Other Stock-Based Awards as it may deem advisable, including, without limitation, minimum holding period requirements, restrictions under applicable federal securities laws, under the requirements of any stock exchange or market upon which such shares of Stock are then listed and/or traded, or under any state securities laws or foreign law applicable to such shares of Stock.

12. STANDARD FORMS OF AWARD AGREEMENT.

12.1 Award Agreements. Each Award shall comply with and be subject to the terms and conditions set forth in the appropriate form of Award Agreement approved by the Committee and as amended from time to time. No Award or purported Award shall be a valid and binding obligation of the Company unless evidenced by a fully executed Award Agreement, which execution may be evidenced by electronic means.

12.2 Authority to Vary Terms. The Committee shall have the authority from time to time to vary the terms of any standard form of Award Agreement either in connection with the grant or amendment of an individual Award or in connection with the authorization of a new standard form or forms; provided, however, that the terms and conditions of any such new, revised or amended standard form or forms of Award Agreement are not inconsistent with the terms of the Plan.

13. CHANGE IN CONTROL.

13.1 Effect of Change in Control on Awards. Subject to the requirements and limitations of Section 409A, if applicable, the Committee may provide for any one or more of the following:

(a) Accelerated Vesting. In its discretion, the Committee may provide in the grant of any Award or at any other time may take such action as it deems appropriate to provide for acceleration of the exercisability, vesting and/or settlement in connection with a Change in Control of each or any outstanding Award or portion thereof and shares acquired pursuant thereto upon such conditions, including termination of the Participant’s Service prior to, upon, or following such Change in Control, and to such extent as the Committee shall determine.

(b) Assumption, Continuation or Substitution. In the event of a Change in Control, the surviving, continuing, successor, or purchasing corporation or other business entity or parent thereof, as the case may be (the “Acquiror”), may, without the consent
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of any Participant, assume or continue the Company’s rights and obligations under each or any Award or portion thereof outstanding immediately prior to the Change in Control or substitute for each or any such outstanding Award or portion thereof a substantially equivalent award with respect to the Acquiror’s stock, as applicable. For purposes of this Section, if so determined by the Committee in its discretion, an Award denominated in shares of Stock shall be deemed assumed if, following the Change in Control, the Award confers the right to receive, subject to the terms and conditions of the Plan and the applicable Award Agreement, for each share of Stock subject to the Award immediately prior to the Change in Control, the consideration (whether stock, cash, other securities or property or a combination thereof) to which a holder of a share of Stock on the effective date of the Change in Control was entitled (and if holders were offered a choice of consideration, the type of consideration chosen by the holders of a majority of the outstanding shares of Stock); provided, however, that if such consideration is not solely common stock of the Acquiror, the Committee may, with the consent of the Acquiror, provide for the consideration to be received upon the exercise or settlement of the Award, for each share of Stock subject to the Award, to consist solely of common stock of the Acquiror equal in Fair Market Value to the per share consideration received by holders of Stock pursuant to the Change in Control. Any Award or portion thereof which is neither assumed or continued by the Acquiror in connection with the Change in Control nor exercised or settled as of the time of consummation of the Change in Control shall terminate and cease to be outstanding effective as of the time of consummation of the Change in Control.[image: ]

(c) Cash-Out of Outstanding Stock-Based Awards. The Committee may, in its discretion and without the consent of any Participant, determine that, upon the occurrence of a Change in Control, each or any Award denominated in shares of Stock or portion thereof outstanding immediately prior to the Change in Control and not previously exercised or settled shall be canceled in exchange for a payment with respect to each vested share (and each unvested share, if so determined by the Committee) of Stock subject to such canceled Award in (i) cash, (ii) stock of the Company or of a corporation or other business entity a party to the Change in Control, or (iii) other property which, in any such case, shall be in an amount having a Fair Market Value equal to the Fair Market Value of the consideration to be paid per share of Stock in the Change in Control, reduced (but not below zero) by the exercise or purchase price per share, if any, under such Award. In the event such determination is made by the Committee, an Award having an exercise or purchase price per share equal to or greater than the Fair Market Value of the consideration to be paid per share of Stock in the Change in Control may be canceled without payment of consideration to the holder thereof. Payment pursuant to this Section (reduced by applicable withholding taxes, if any) shall be made to Participants in respect of the vested portions of their canceled Awards as soon as practicable following the date of the Change in Control and in respect of the unvested portions of their canceled Awards in accordance with the vesting schedules applicable to such Awards.

13.2 Effect of Change in Control on Nonemployee Director Awards. Subject to the requirements and limitations of Section 409A, if applicable, including as provided by Section 15.4(f), in the event of a Change in Control, each outstanding Nonemployee Director Award shall become immediately exercisable and vested in full and, except to the extent assumed, continued or substituted for pursuant to Section 13.1(b), shall be settled effective immediately prior to the time of consummation of the Change in Control.
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13.3 [image: ]Federal Excise Tax Under Section 4999 of the Code.

(a) Excess Parachute Payment. In the event that any acceleration of vesting pursuant to an Award and any other payment or benefit received or to be received by a Participant would subject the Participant to any excise tax pursuant to Section 4999 of the Code due to the characterization of such acceleration of vesting, payment or benefit as an “excess parachute payment” under Section 280G of the Code, the Participant may elect to reduce the amount of any acceleration of vesting called for under the Award in order to avoid such characterization.

(b) Determination by Independent Accountants. To aid the Participant in making any election called for under Section 13.3(a), no later than the date of the occurrence of any event that might reasonably be anticipated to result in an “excess parachute payment” to the Participant as described in Section 13.3(a), the Company shall request a determination in writing by independent public accountants selected by the Company (the “Accountants”). As soon as practicable thereafter, the Accountants shall determine and report to the Company and the Participant the amount of such acceleration of vesting, payments and benefits which would produce the greatest after-tax benefit to the Participant. For the purposes of such determination, the Accountants may rely on reasonable, good faith interpretations concerning the application of Sections 280G and 4999 of the Code. The Company and the Participant shall furnish to the Accountants such information and documents as the Accountants may reasonably request in order to make their required determination. The Company shall bear all fees and expenses the Accountants charge in connection with their services contemplated by this Section.

14. COMPLIANCE WITH SECURITIES LAW.

The grant of Awards and the issuance of shares of Stock pursuant to any Award shall be subject to compliance with all applicable requirements of federal, state and foreign law with respect to such securities and the requirements of any stock exchange or market system upon which the Stock may then be listed. In addition, no Award may be exercised or shares issued pursuant to an Award unless (a) a registration statement under the Securities Act shall at the time of such exercise or issuance be in effect with respect to the shares issuable pursuant to the Award, or (b) in the opinion of legal counsel to the Company, the shares issuable pursuant to the Award may be issued in accordance with the terms of an applicable exemption from the registration requirements of the Securities Act. The inability of the Company to obtain from any regulatory body having jurisdiction the authority, if any, deemed by the Company’s legal counsel to be necessary to the lawful issuance and sale of any shares under the Plan shall relieve the Company of any liability in respect of the failure to issue or sell such shares as to which such requisite authority shall not have been obtained. As a condition to issuance of any Stock, the Company may require the Participant to satisfy any qualifications that may be necessary or appropriate, to evidence compliance with any applicable law or regulation and to make any representation or warranty with respect thereto as may be requested by the Company.
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15. C[image: ]OMPLIANCE WITH SECTION 409A.

15.1 Awards Subject to Section 409A. The Company intends that Awards granted pursuant to the Plan shall either be exempt from or comply with Section 409A, and the Plan shall be so construed. The provisions of this Section 15 shall apply to any Award or portion thereof that constitutes or provides for payment of Section 409A Deferred Compensation. Such Awards may include, without limitation:

(a) A Nonstatutory Stock Option or SAR that includes any feature for the deferral of compensation other than the deferral of recognition of income until the later of (i) the exercise or disposition of the Award or (ii) the time the stock acquired pursuant to the exercise of the Award first becomes substantially vested.

(b) Any Restricted Stock Unit Award, Performance Award, Cash-Based Award or Other Stock-Based Award that either (i) provides by its terms for settlement of all or any portion of the Award at a time or upon an event that will or may occur later than the end of the Short-Term Deferral Period (as defined below) or (ii) permits the Participant granted the Award to elect one or more dates or events upon which the Award will be settled after the end of the Short-Term Deferral Period.

Subject to the provisions of Section 409A, the term “Short-Term Deferral Period” means the 2 1/2 month period ending on the later of (i) the 15th day of the third month following the end of the Participant’s taxable year in which the right to payment under the applicable portion of the Award is no longer subject to a substantial risk of forfeiture or (ii) the 15th day of the third month following the end of the Company’s taxable year in which the right to payment under the applicable portion of the Award is no longer subject to a substantial risk of forfeiture. For this purpose, the term “substantial risk of forfeiture” shall have the meaning provided by Section 409A.

15.2 Deferral and/or Distribution Elections. Except as otherwise permitted or required by Section 409A, the following rules shall apply to any compensation deferral and/or payment elections (each, an “Election”) that may be permitted or required by the Committee pursuant to an Award providing Section 409A Deferred Compensation:

(a) Elections must be in writing and specify the amount of the payment in settlement of an Award being deferred, as well as the time and form of payment as permitted by this Plan.

(b) Elections shall be made by the end of the Participant’s taxable year prior to the year in which services commence for which an Award may be granted to such Participant.

(c) Elections shall continue in effect until a written revocation or change in Election is received by the Company, except that a written revocation or change in Election must be received by the Company prior to the last day for making the Election determined in accordance with paragraph (b) above or as permitted by Section 15.3.
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15.3 [image: ]Subsequent Elections. Except as otherwise permitted or required by Section 409A, any Award providing Section 409A Deferred Compensation which permits a subsequent Election to delay the payment or change the form of payment in settlement of such Award shall comply with the following requirements:

(a) No subsequent Election may take effect until at least twelve (12) months after the date on which the subsequent Election is made.

(b) Each subsequent Election related to a payment in settlement of an Award not described in Section 15.4(a)(ii), 15.4(a)(iii) or 15.4(a)(vi) must result in a delay of the payment for a period of not less than five (5) years from the date on which such payment would otherwise have been made.

(c) No subsequent Election related to a payment pursuant to Section 15.4(a)(iv) shall be made less than twelve (12) months before the date on which such payment would otherwise have been made.

(d) Subsequent Elections shall continue in effect until a written revocation or change in the subsequent Election is received by the Company, except that a written revocation or change in a subsequent Election must be received by the Company prior to the last day for making the subsequent Election determined in accordance the preceding paragraphs of this Section 15.3.

15.4 Payment of Section 409A Deferred Compensation.

(a) Permissible Payments. Except as otherwise permitted or required by Section 409A, an Award providing Section 409A Deferred Compensation must provide for payment in settlement of the Award only upon one or more of the following:

(i) The Participant’s “separation from service” (as defined by Section 409A);

(ii) The Participant’s becoming “disabled” (as defined by Section 409A);

(iii) The Participant’s death;

(iv) A time or fixed schedule that is either (i) specified by the Committee upon the grant of an Award and set forth in the Award Agreement evidencing such Award or (ii) specified by the Participant in an Election complying with the requirements of Section 15.2 or 15.3, as applicable;

(v) A change in the ownership or effective control or the Company or in the ownership of a substantial portion of the assets of the Company determined in accordance with Section 409A; or

(vi) The occurrence of an “unforeseeable emergency” (as defined by Section 409A).
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(b) Installment Payments[image: ]. It is the intent of this Plan that any right of a Participant to receive installment payments (within the meaning of Section 409A) shall, for all purposes of Section 409A, be treated as a right to a series of separate payments.

(c) Required Delay in Payment to Specified Employee Pursuant to Separation from Service. Notwithstanding any provision of the Plan or an Award Agreement to the contrary, except as otherwise permitted by Section 409A, no payment pursuant to Section 15.4(a)(i) in settlement of an Award providing for Section 409A Deferred Compensation may be made to a Participant who is a “specified employee” (as defined by Section 409A) as of the date of the Participant’s separation from service before the date (the “Delayed Payment Date”) that is six (6) months after the date of such Participant’s separation from service, or, if earlier, the date of the Participant’s death. All such amounts that would, but for this paragraph, become payable prior to the Delayed Payment Date shall be accumulated and paid on the Delayed Payment Date.

(d) Payment Upon Disability. All distributions of Section 409A Deferred Compensation payable by reason of a Participant becoming disabled shall be paid in a lump sum or in periodic installments as established by the Participant’s Election. If the Participant has made no Election with respect to distributions of Section 409A Deferred Compensation upon becoming disabled, all such distributions shall be paid in a lump sum upon the determination that the Participant has become disabled.

(e) Payment Upon Death. If a Participant dies before complete distribution of amounts payable upon settlement of an Award subject to Section 409A, such undistributed amounts shall be distributed to his or her beneficiary under the distribution method for death established by the Participant’s Election upon receipt by the Committee of satisfactory notice and confirmation of the Participant’s death. If the Participant has made no Election with respect to distributions of Section 409A Deferred Compensation upon death, all such distributions shall be paid in a lump sum upon receipt by the Committee of satisfactory notice and confirmation of the Participant’s death.

(f) Payment Upon Change in Control. Notwithstanding any provision of the Plan or an Award Agreement to the contrary, to the extent that any amount constituting Section 409A Deferred Compensation would become payable under this Plan by reason of a Change in Control, such amount shall become payable only if the event constituting a Change in Control would also constitute a change in ownership or effective control of the Company or a change in the ownership of a substantial portion of the assets of the Company within the meaning of Section 409A. Any Award which constitutes Section 409A Deferred Compensation and which would vest and otherwise become payable upon a Change in Control as a result of the failure of the Acquiror to assume, continue or substitute for such Award in accordance with Section 13.1(b) shall vest to the extent provided by such Award but shall be converted automatically at the effective time of such Change in Control into a right to receive, in cash on the date or dates such award would have been settled in accordance with its then existing settlement schedule (or as required by Section 15.4(c)), an amount or amounts equal in the aggregate to the intrinsic value of the Award at the time of the Change in Control.
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(g) Payment Upon Unforeseeable Emergency. [image: ]The Committee shall have the authority to provide in the Award Agreement evidencing any Award providing for Section 409A Deferred Compensation for payment in settlement of all or a portion of such Award in the event that a Participant establishes, to the satisfaction of the Committee, the occurrence of an unforeseeable emergency. In such event, the amount(s) distributed with respect to such unforeseeable emergency cannot exceed the amounts reasonably necessary to satisfy the emergency need plus amounts necessary to pay taxes reasonably anticipated as a result of such distribution(s), after taking into account the extent to which such emergency need is or may be relieved through reimbursement or compensation by insurance or otherwise, by liquidation of the Participant’s assets (to the extent the liquidation of such assets would not itself cause severe financial hardship) or by cessation of deferrals under the Award. All distributions with respect to an unforeseeable emergency shall be made in a lump sum upon the Committee’s determination that an unforeseeable emergency has occurred. The Committee’s decision with respect to whether an unforeseeable emergency has occurred and the manner in which, if at all, the payment in settlement of an Award shall be altered or modified, shall be final, conclusive, and not subject to approval or appeal.

(h) Prohibition of Acceleration of Payments. Notwithstanding any provision of the Plan or an Award Agreement to the contrary, this Plan does not permit the acceleration of the time or schedule of any payment under an Award providing Section 409A Deferred Compensation, except as permitted by Section 409A.

(i) No Representation Regarding Section 409A Compliance. Notwithstanding any other provision of the Plan, the Company makes no representation that Awards shall be exempt from or comply with Section 409A. No Participating Company shall be liable for any tax, penalty or interest imposed on a Participant by Section 409A.

16. TAX WITHHOLDING.

16.1 Tax Withholding in General. The Company shall have the right to deduct from any and all payments made under the Plan, or to require the Participant, through payroll withholding, cash payment or otherwise, to make adequate provision for, the federal, state, local and foreign taxes (including social insurance), if any, required by law to be withheld by any Participating Company with respect to an Award or the shares acquired pursuant thereto. The Company shall have no obligation to deliver shares of Stock, to release shares of Stock from an escrow established pursuant to an Award Agreement, or to make any payment in cash under the Plan until the Participating Company Group’s tax withholding obligations have been satisfied by the Participant.

16.2 Withholding in or Directed Sale of Shares. The Committee shall have the right, but not the obligation, to cause the Company to deduct from the shares of Stock issuable to a Participant upon the exercise or settlement of an Award, or to accept from the Participant the tender of, a number of whole shares of Stock having a Fair Market Value, as determined by the Committee, equal to all or any part of the tax withholding obligations of any Participating Company (provided such shares of Stock are not pledged or otherwise serve as security and the withholding of which would not trigger adverse accounting treatment). The Fair Market Value of any shares of Stock withheld or tendered to satisfy any such tax withholding
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obligations shall not exceed the amount determined by the applicable minimum statutory withholding rates. The Committee may require a Participant to direct a broker, upon the vesting, exercise or settlement of an Award, to sell a portion of the shares subject to the Award determined by the Committee in its discretion to be sufficient to cover the tax withholding obligations of any Participating Company and to remit an amount equal to such tax withholding obligations to such Participating Company in cash.[image: ]

17. AMENDMENT, SUSPENSION OR TERMINATION OF PLAN.

The Committee may amend, suspend or terminate the Plan at any time. However, without the approval of the Company’s stockholders, there shall be

(a) no increase in the maximum aggregate number of shares of Stock that may be issued under the Plan (except by operation of the provisions of Section 4.4),

(b) no change in the class of persons eligible to receive Incentive Stock Options, and (c) no other amendment of the Plan that would require approval of the Company’s stockholders under any applicable law, regulation or rule, including the rules of any stock exchange or quotation system upon which the Stock may then be listed or quoted. No amendment, suspension or termination of the Plan shall affect any then outstanding Award unless expressly provided by the Committee. Except as provided by the next sentence, no amendment, suspension or termination of the Plan may have a materially adverse effect on any then outstanding Award without the consent of the Participant. Notwithstanding any other provision of the Plan to the contrary, the Committee may, in its sole and absolute discretion and without the consent of any Participant, amend the Plan or any Award Agreement, to take effect retroactively or otherwise, as it deems necessary or advisable for the purpose of conforming the Plan or such Award Agreement to any present or future law, regulation or rule applicable to the Plan, including, but not limited to, Section 409A.

18. MISCELLANEOUS PROVISIONS.

18.1 Repurchase Rights. Shares issued under the Plan may be subject to one or more repurchase options, or other conditions and restrictions as determined by the Committee in its discretion at the time the Award is granted. The Company shall have the right to assign at any time any repurchase right it may have, whether or not such right is then exercisable, to one or more persons as may be selected by the Company. Upon request by the Company, each Participant shall execute any agreement evidencing such transfer restrictions prior to the receipt of shares of Stock hereunder and shall promptly present to the Company any and all certificates representing shares of Stock acquired hereunder for the placement on such certificates of appropriate legends evidencing any such transfer restrictions.

18.2 Forfeiture Events.

(a) The Committee may specify in an Award Agreement that the Participant’s rights, payments, and benefits with respect to an Award shall be subject to reduction, cancellation, forfeiture, or recoupment upon the occurrence of specified events, in addition to any otherwise applicable vesting or performance conditions of an Award. Such events may include, but shall not be limited to, termination of Service for Cause or any act by a Participant, whether before or after termination of Service, that would constitute Cause for termination of Service.
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(b) If the Company is required to prepare an accounting restatement due to the material noncompliance of the Company, as a result of misconduct, with any financial reporting requirement under the securities laws, any Participant who knowingly or through gross negligence engaged in the misconduct, or who knowingly or through gross negligence failed to prevent the misconduct, and any Participant who is one of the individuals subject to automatic forfeiture under Section 304 of the Sarbanes-Oxley Act of 2002, shall reimburse the Company for (i) the amount of any payment in settlement of an Award received by such Participant during the twelve- (12-) month period following the first public issuance or filing with the United States Securities and Exchange Commission (whichever first occurred) of the financial document embodying such financial reporting requirement, and (ii) any profits realized by such Participant from the sale of securities of the Company during such twelve- (12-) month period.[image: ]

18.3 Provision of Information. Each Participant shall be given access to information concerning the Company equivalent to that information generally made available to the Company’s common stockholders.

18.4 Rights as Employee, Consultant or Director. No person, even though eligible pursuant to Section 5, shall have a right to be selected as a Participant, or, having been so selected, to be selected again as a Participant. Nothing in the Plan or any Award granted under the Plan shall confer on any Participant a right to remain an Employee, Consultant or Director or interfere with or limit in any way any right of a Participating Company to terminate the Participant’s Service at any time. To the extent that an Employee of a Participating Company other than the Company receives an Award under the Plan, that Award shall in no event be understood or interpreted to mean that the Company is the Employee’s employer or that the Employee has an employment relationship with the Company.

18.5 Rights as a Stockholder. A Participant shall have no rights as a stockholder with respect to any shares covered by an Award until the date of the issuance of such shares (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent of the Company). No adjustment shall be made for dividends, distributions or other rights for which the record date is prior to the date such shares are issued, except as provided in Section 4.4 or another provision of the Plan.

18.6 Delivery of Title to Shares. Subject to any governing rules or regulations, the Company shall issue or cause to be issued the shares of Stock acquired pursuant to an Award and shall deliver such shares to or for the benefit of the Participant by means of one or more of the following: (a) by delivering to the Participant evidence of book entry shares of Stock credited to the account of the Participant, (b) by depositing such shares of Stock for the benefit of the Participant with any broker with which the Participant has an account relationship, or (c) by delivering such shares of Stock to the Participant in certificate form.

18.7 Fractional Shares. The Company shall not be required to issue fractional shares upon the exercise or settlement of any Award.

18.8 Retirement and Welfare Plans. Neither Awards made under this Plan nor shares of Stock or cash paid pursuant to such Awards may be included as “compensation” for purposes of computing the benefits payable to any Participant under any Participating Company’s retirement plans (both qualified and non-qualified) or welfare benefit plans unless such other plan expressly provides that such compensation shall be taken into account in computing a Participant’s benefit.
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18.9 [image: ]Beneficiary Designation. Subject to local laws and procedures, each Participant may file with the Company a written designation of a beneficiary who is to receive any benefit under the Plan to which the Participant is entitled in the event of such Participant’s death before he or she receives any or all of such benefit. Each designation will revoke all prior designations by the same Participant, shall be in a form prescribed by the Company, and will be effective only when filed by the Participant in writing with the Company during the Participant’s lifetime. If a married Participant designates a beneficiary other than the Participant’s spouse, the effectiveness of such designation may be subject to the consent of the Participant’s spouse. If a Participant dies without an effective designation of a beneficiary who is living at the time of the Participant’s death, the Company will pay any remaining unpaid benefits to the Participant’s legal representative.

18.10 Severability. If any one or more of the provisions (or any part thereof) of this Plan shall be held invalid, illegal or unenforceable in any respect, such provision shall be modified so as to make it valid, legal and enforceable, and the validity, legality and enforceability of the remaining provisions (or any part thereof) of the Plan shall not in any way be affected or impaired thereby.

18.11 No Constraint on Corporate Action. Nothing in this Plan shall be construed to: (a) limit, impair, or otherwise affect the Company’s or another Participating Company’s right or power to make adjustments, reclassifications, reorganizations, or changes of its capital or business structure, or to merge or consolidate, or dissolve, liquidate, sell, or transfer all or any part of its business or assets; or (b) limit the right or power of the Company or another Participating Company to take any action which such entity deems to be necessary or appropriate.

18.12 Unfunded Obligation. Participants shall have the status of general unsecured creditors of the Company. Any amounts payable to Participants pursuant to the Plan shall be considered unfunded and unsecured obligations for all purposes, including, without limitation, Title I of the Employee Retirement Income Security Act of 1974. No Participating Company shall be required to segregate any monies from its general funds, or to create any trusts, or establish any special accounts with respect to such obligations. The Company shall retain at all times beneficial ownership of any investments, including trust investments, which the Company may make to fulfill its payment obligations hereunder. Any investments or the creation or maintenance of any trust or any Participant account shall not create or constitute a trust or fiduciary relationship between the Committee or any Participating Company and a Participant, or otherwise create any vested or beneficial interest in any Participant or the Participant’s creditors in any assets of any Participating Company. The Participants shall have no claim against any Participating Company for any changes in the value of any assets which may be invested or reinvested by the Company with respect to the Plan.
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18.13 [image: ]Choice of Law. Except to the extent governed by applicable federal law, the validity, interpretation, construction and performance of the Plan and each Award Agreement shall be governed by the laws of the State of Delaware, without regard to its conflict of law rules.

IN WITNESS WHEREOF, the undersigned Secretary of the Company certifies that the foregoing sets forth the GenMark Diagnostics, Inc. 2010 Equity Incentive Plan as duly adopted by the Board on March 17, 2010.

/s/ Steven Kemper
[image: ]

Steven Kemper, Chief Financial Officer
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Exhibit 10.16

GENMARK DIAGNOSTICS, INC.

STOCK OPTION AGREEMENT

Genmark Diagnostics, Inc. (the “Company”) has granted to the Participant named in the Notice of Grant of Stock Option (the “Grant Notice”) to which this Stock Option Agreement (the “Option Agreement”) is attached an option (the “Option”) to purchase certain shares of Stock upon the terms and conditions set forth in the Grant Notice and this Option Agreement. The Option has been granted pursuant to and shall in all respects be subject to the terms and conditions of the Genmark Diagnostics, Inc. 2010 Equity Incentive Plan (the “Plan”), as amended to the Date of Grant, the provisions of which are incorporated herein by reference. By signing the Grant Notice, the Participant: (a) acknowledges receipt of, and represents that the Participant has read and is familiar with, the Grant Notice, this Option Agreement, the Plan and a prospectus for the Plan prepared in connection with the registration with the Securities and Exchange Commission of shares issuable pursuant to the Option (the “Plan Prospectus”), (b) accepts the Option subject to all of the terms and conditions of the Grant Notice, this Option Agreement and the Plan and (c) agrees to accept as binding, conclusive and final all decisions or interpretations of the Committee upon any questions arising under the Grant Notice, this Option Agreement or the Plan.

1. DEFINITIONS AND CONSTRUCTION.

1.1 Definitions. Unless otherwise defined herein, capitalized terms shall have the meanings assigned to such terms in the Grant Notice or the Plan.

1.2 Construction. Captions and titles contained herein are for convenience only and shall not affect the meaning or interpretation of any provision of this Option Agreement. Except when otherwise indicated by the context, the singular shall include the plural and the plural shall include the singular. Use of the term “or” is not intended to be exclusive, unless the context clearly requires otherwise.

2. TAX CONSEQUENCES.

2.1 Tax Status of Option. This Option is intended to have the tax status designated in the Grant Notice.

(a) Incentive Stock Option. If the Grant Notice so designates, this Option is intended to be an Incentive Stock Option within the meaning of Section 422(b) of the Code, but the Company does not represent or warrant that this Option qualifies as such. The Participant should consult with the Participant’s own tax advisor regarding the tax effects of this Option and the requirements necessary to obtain favorable income tax treatment under Section 422 of the Code, including, but not limited to, holding period requirements. (NOTE TO PARTICIPANT: If the Option is exercised more than three (3) months after the date on which you cease to be an Employee (other than by reason of your death or permanent and total disability as defined in Section 22(e)(3) of the Code), the Option will be treated as a Nonstatutory Stock Option and not as an Incentive Stock Option to the extent required by Section 422 of the Code.)
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(b) Nonstatutory Stock Option. [image: ]If the Grant Notice so designates, this Option is intended to be a Nonstatutory Stock Option and shall not be treated as an Incentive Stock Option within the meaning of Section 422(b) of the Code.

2.2 ISO Fair Market Value Limitation. If the Grant Notice designates this Option as an Incentive Stock Option, then to the extent that the Option (together with all Incentive Stock Options granted to the Participant under all stock option plans of the Participating Company Group, including the Plan) becomes exercisable for the first time during any calendar year for shares having a Fair Market Value greater than One Hundred Thousand Dollars ($100,000), the portion of such options which exceeds such amount will be treated as Nonstatutory Stock Options. For purposes of this Section 2.2, options designated as Incentive Stock Options are taken into account in the order in which they were granted, and the Fair Market Value of stock is determined as of the time the option with respect to such stock is granted. If the Code is amended to provide for a different limitation from that set forth in this Section 2.2, such different limitation shall be deemed incorporated herein effective as of the date required or permitted by such amendment to the Code. If the Option is treated as an Incentive Stock Option in part and as a Nonstatutory Stock Option in part by reason of the limitation set forth in this Section 2.2, the Participant may designate which portion of such Option the Participant is exercising. In the absence of such designation, the Participant shall be deemed to have exercised the Incentive Stock Option portion of the Option first. Separate certificates representing each such portion shall be issued upon the exercise of the Option. (NOTE TO PARTICIPANT: If the aggregate Exercise Price of the Option (that is, the Exercise Price multiplied by the Number of Option Shares) plus the aggregate exercise price of any other Incentive Stock Options you hold (whether granted pursuant to the Plan or any other stock option plan of the Participating Company Group) is greater than $100,000, you should contact the Chief Financial Officer of the Company to ascertain whether the entire Option qualifies as an Incentive Stock Option.)

3. ADMINISTRATION.

All questions of interpretation concerning the Grant Notice, this Option Agreement, the Plan or any other form of agreement or other document employed by the Company in the administration of the Plan or the Option shall be determined by the Committee. All such determinations by the Committee shall be final, binding and conclusive upon all persons having an interest in the Option, unless fraudulent or made in bad faith. Any and all actions, decisions and determinations taken or made by the Committee in the exercise of its discretion pursuant to the Plan or the Option or other agreement thereunder (other than determining questions of interpretation pursuant to the preceding sentence) shall be final, binding and conclusive upon all persons having an interest in the Option. Any Officer shall have the authority to act on behalf of the Company with respect to any matter, right, obligation, or election which is the responsibility of or which is allocated to the Company herein, provided the Officer has apparent authority with respect to such matter, right, obligation, or election.
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4. E[image: ]XERCISE OF THE OPTION.

4.1 Right to Exercise. Except as otherwise provided herein, the Option shall be exercisable on and after the Initial Vesting Date and prior to the termination of the Option (as provided in Section 6) in an amount not to exceed the number of Vested Shares less the number of shares previously acquired upon exercise of the Option. In no event shall the Option be exercisable for more shares than the Number of Option Shares, as adjusted pursuant to Section 9.

4.2 Method of Exercise. Exercise of the Option shall be by means of electronic or written notice (the “Exercise Notice”) in a form authorized by the Company. An electronic Exercise Notice must be digitally signed or authenticated by the Participant in such manner as required by the notice and transmitted to the Company or an authorized representative of the Company (including a third-party administrator designated by the Company). In the event that the Participant is not authorized or is unable to provide an electronic Exercise Notice, the Option shall be exercised by a written Exercise Notice addressed to the Company, which shall be signed by the Participant and delivered in person, by certified or registered mail, return receipt requested, by confirmed facsimile transmission, or by such other means as the Company may permit, to the Company, or an authorized representative of the Company (including a third-party administrator designated by the Company). Each Exercise Notice, whether electronic or written, must state the Participant’s election to exercise the Option, the number of whole shares of Stock for which the Option is being exercised and such other representations and agreements as to the Participant’s investment intent with respect to such shares as may be required pursuant to the provisions of this Option Agreement. Further, each Exercise Notice must be received by the Company prior to the termination of the Option as set forth in Section 6 and must be accompanied by full payment of the aggregate Exercise Price for the number of shares of Stock being purchased. The Option shall be deemed to be exercised upon receipt by the Company of such electronic or written Exercise Notice and the aggregate Exercise Price.

4.3 Payment of Exercise Price.

(a) Forms of Consideration Authorized. Except as otherwise provided below, payment of the aggregate Exercise Price for the number of shares of Stock for which the Option is being exercised shall be made (i) in cash, by check or in cash equivalent; (ii) if permitted by the Company and subject to the limitations contained in Section 4.3(b), by means of (1) a Cashless Exercise, (2) a Net-Exercise, or (3) a Stock Tender Exercise; or (iii) by any combination of the foregoing.

(b) Limitations on Forms of Consideration. The Company reserves, at any and all times, the right, in the Company’s sole and absolute discretion, to establish, decline to approve or terminate any program or procedure providing for payment of the Exercise Price through any of the means described below, including with respect to the Participant notwithstanding that such program or procedures may be available to others.

(i) Cashless Exercise. A “Cashless Exercise” means the delivery of a properly executed Exercise Notice together with irrevocable instructions to a broker in a form acceptable to the Company providing for the assignment to the Company of the proceeds of a sale or loan with respect to shares of Stock acquired upon the exercise of the Option in an amount not less than the aggregate Exercise Price for such shares (including, without limitation, through an exercise complying with the provisions of Regulation T as promulgated from time to time by the Board of Governors of the Federal Reserve System).
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(ii) Net-Exercise. [image: ]A “Net-Exercise” means the delivery of a properly executed Exercise Notice electing a procedure pursuant to which (1) the Company will reduce the number of shares otherwise issuable to the Participant upon the exercise of the Option by the largest whole number of shares having a Fair Market Value that does not exceed the aggregate Exercise Price for the shares with respect to which the Option is exercised, and (2) the Participant shall pay to the Company in cash the remaining balance of such aggregate Exercise Price not satisfied by such reduction in the number of whole shares to be issued. Following a Net-Exercise, the number of shares remaining subject to the Option, if any, shall be reduced by the sum of (1) the net number of shares issued to the Participant upon such exercise, and (2) the number of shares deducted by the Company for payment of the aggregate Exercise Price.

(iii) Stock Tender Exercise. A “Stock Tender Exercise” means the delivery of a properly executed Exercise Notice accompanied by

(1) the Participant’s tender to the Company, or attestation to the ownership, in a form acceptable to the Company of whole shares of Stock having a Fair Market Value that does not exceed the aggregate Exercise Price for the shares with respect to which the Option is exercised, and (2) the Participant’s payment to the Company in cash of the remaining balance of such aggregate Exercise Price not satisfied by such shares’ Fair Market Value. A Stock Tender Exercise shall not be permitted if it would constitute a violation of the provisions of any law, regulation or agreement restricting the redemption of the Company’s stock. If required by the Company, the Option may not be exercised by tender to the Company, or attestation to the ownership, of shares of Stock unless such shares either have been owned by the Participant for a period of time required by the Company (and not used for another option exercise by attestation during such period) or were not acquired, directly or indirectly, from the Company.

4.4 Tax Withholding.

(a) In General. At the time the Option is exercised, in whole or in part, or at any time thereafter as requested by a Participating Company, the Participant hereby authorizes withholding from payroll and any other amounts payable to the Participant, and otherwise agrees to make adequate provision for (including by means of a Cashless Exercise to the extent permitted by the Company), any sums required to satisfy the federal, state, local and foreign tax (including any social insurance) withholding obligations of the Participating Company Group, if any, which arise in connection with the Option. The Company shall have no obligation to deliver shares of Stock until the tax withholding obligations of the Participating Company Group have been satisfied by the Participant.

(b) Withholding in Shares. The Company shall have the right, but not the obligation, to require the Participant to satisfy all or any portion of a Participating Company’s tax withholding obligations upon exercise of the Option by deducting from the shares of Stock otherwise issuable to the Participant upon such exercise a number of whole shares having a fair market value, as determined by the Company as of the date of exercise, not in excess of the amount of such tax withholding obligations determined by the applicable minimum statutory withholding rates.
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4.5 [image: ]Beneficial Ownership of Shares; Certificate Registration. The Participant hereby authorizes the Company, in its sole discretion, to deposit for the benefit of the Participant with any broker with which the Participant has an account relationship of which the Company has notice any or all shares acquired by the Participant pursuant to the exercise of the Option. Except as provided by the preceding sentence, a certificate for the shares as to which the Option is exercised shall be registered in the name of the Participant, or, if applicable, in the names of the heirs of the Participant.

4.6 Restrictions on Grant of the Option and Issuance of Shares. The grant of the Option and the issuance of shares of Stock upon exercise of the Option shall be subject to compliance with all applicable requirements of federal, state or foreign law with respect to such securities. The Option may not be exercised if the issuance of shares of Stock upon exercise would constitute a violation of any applicable federal, state or foreign securities laws or other law or regulations or the requirements of any stock exchange or market system upon which the Stock may then be listed. In addition, the Option may not be exercised unless (i) a registration statement under the Securities Act shall at the time of exercise of the Option be in effect with respect to the shares issuable upon exercise of the Option or (ii) in the opinion of legal counsel to the Company, the shares issuable upon exercise of the Option may be issued in accordance with the terms of an applicable exemption from the registration requirements of the Securities Act. THE PARTICIPANT IS CAUTIONED THAT THE OPTION MAY NOT BE EXERCISED UNLESS THE FOREGOING CONDITIONS ARE SATISFIED. ACCORDINGLY, THE PARTICIPANT MAY NOT BE ABLE TO EXERCISE THE OPTION WHEN DESIRED EVEN THOUGH THE OPTION IS VESTED. The inability of the Company to obtain from any regulatory body having jurisdiction the authority, if any, deemed by the Company’s legal counsel to be necessary to the lawful issuance and sale of any shares subject to the Option shall relieve the Company of any liability in respect of the failure to issue or sell such shares as to which such requisite authority shall not have been obtained. As a condition to the exercise of the Option, the Company may require the Participant to satisfy any qualifications that may be necessary or appropriate, to evidence compliance with any applicable law or regulation and to make any representation or warranty with respect thereto as may be requested by the Company.

4.7 Fractional Shares. The Company shall not be required to issue fractional shares upon the exercise of the Option.

5. TRANSFERABILITY OF THE OPTION.

5.1 Except as provided in Section 5.2, the Option may be exercised during the lifetime of the Participant only by the Participant or the Participant’s guardian or legal representative and shall not be subject in any manner to anticipation, alienation, sale, exchange, transfer, assignment, pledge, encumbrance, or garnishment by creditors of the Participant or the Participant’s beneficiary, except transfer by will or by the laws of descent and distribution. Following the death of the Participant, the Option, to the extent provided in Section 7, may be exercised by the Participant’s legal representative or by any person empowered to do so under the deceased Participant’s will or under the then applicable laws of descent and distribution.

5.2 With the consent of the Committee and subject to any conditions or restrictions as the Committee may impose, in its discretion, the Participant may transfer during the Participant’s lifetime and prior to the Participant’s termination of Service all or any portion of the Option to one or more of such persons (each a “Permitted Transferee”) as permitted in
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accordance with the applicable limitations, if any, described in the General Instructions to the Form S-8 Registration Statement under the Securities Act and, if the Grant Notice designates this Option as an Incentive Stock Option, only as permitted by applicable regulations under Section 421 of the Code in a manner that does not disqualify this Option as an Incentive Stock Option. No transfer or purported transfer of the Option shall be effective unless and until: (i) the Participant has delivered to the Company a written request describing the terms and conditions of the proposed transfer in such form as the Company may require, (ii) the Participant has made adequate provision, in the sole determination of the Company, for satisfaction of the tax withholding obligations of the Participating Company Group as provided in Section 4.4 that may arise with respect to the transferred portion of the Option, (iii) the Committee has approved the requested transfer, and (iv) the Participant has delivered to the Company written documentation of the transfer in such form as the Company may require. With respect to the transferred portion of the Option, all of the terms and conditions of the Grant Notice, this Option Agreement and the Plan shall apply to the Permitted Transferee and not to the original Participant, except for (i) the Participant’s rendering of Service, (ii) provision for the Participating Company Group’s tax withholding obligations, if any, and (iii) any subsequent transfer of the Option by the Permitted Transferee, which shall be prohibited except as provided in Section 5.1, unless otherwise permitted by the Committee, in its sole discretion. The Company shall have no obligation to notify a Permitted Transferee of any expiration, termination, lapse or acceleration of the transferred Option, including, without limitation, an early termination of the transferred Option resulting from the termination of Service of the original Participant. Exercise of the transferred Option by a Permitted Transferee shall be subject to compliance with all applicable federal, state and foreign securities laws; however, the Company shall have no obligation to register with any federal, state or foreign securities commission or agency such transferred Option or any shares that may be issuable upon the exercise of the transferred Option by the Permitted Transferee.[image: ]

6. TERMINATION OF THE OPTION.

The Option shall terminate and may no longer be exercised after the first to occur of (a) the close of business on the Option Expiration Date, (b) the close of business on the last date for exercising the Option following termination of the Participant’s Service as described in Section 7, or (c) a Change in Control to the extent provided in Section 8.

7. EFFECT OF TERMINATION OF SERVICE.

7.1 Option Exercisability. The Option shall terminate immediately upon the Participant’s termination of Service to the extent that it is then unvested and shall be exercisable after the Participant’s termination of Service to the extent it is then vested only during the applicable time period as determined below and thereafter shall terminate.

(a) Disability. If the Participant’s Service terminates because of the Disability of the Participant, the Option, to the extent unexercised and exercisable for Vested Shares on the date on which the Participant’s Service terminated, may be exercised by the Participant (or the Participant’s guardian or legal representative) at any time prior to the expiration of twelve (12) months after the date on which the Participant’s Service terminated, but in any event no later than the Option Expiration Date.
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(b) Death[image: ]. If the Participant’s Service terminates because of the death of the Participant, the Option, to the extent unexercised and exercisable for Vested Shares on the date on which the Participant’s Service terminated, may be exercised by the Participant’s legal representative or other person who acquired the right to exercise the Option by reason of the Participant’s death at any time prior to the expiration of twelve (12) months after the date on which the Participant’s Service terminated, but in any event no later than the Option Expiration Date. The Participant’s Service shall be deemed to have terminated on account of death if the Participant dies within three (3) months after the Participant’s termination of Service.

(c) Termination for Cause. Notwithstanding any other provision of this Option Agreement to the contrary, if the Participant’s Service is terminated for Cause or if, following the Participant’s termination of Service and during any period in which the Option otherwise would remain exercisable, the Participant engages in any act that would constitute Cause, the Option shall terminate in its entirety and cease to be exercisable immediately upon such termination of Service or act.

(d) Other Termination of Service. If the Participant’s Service terminates for any reason, except Disability, death or Cause, the Option, to the extent unexercised and exercisable for Vested Shares by the Participant on the date on which the Participant’s Service terminated, may be exercised by the Participant at any time prior to the expiration of three (3) months after the date on which the Participant’s Service terminated, but in any event no later than the Option Expiration Date.

7.2 Extension if Exercise Prevented by Law. Notwithstanding the foregoing, other than termination of the Participant’s Service for Cause, if the exercise of the Option within the applicable time periods set forth in Section 7.1 is prevented by the provisions of Section 4.6, the Option shall remain exercisable until the later of (a) thirty (30) days after the date such exercise first would no longer be prevented by such provisions, or (b) the end of the applicable time period under Section 7.1, but in any event no later than the Option Expiration Date.

8. EFFECT OF CHANGE IN CONTROL.

In the event of a Change in Control, except to the extent that the Committee determines to cash out the Option in accordance with Section 13.1(c) of the Plan, the surviving, continuing, successor, or purchasing corporation or other business entity or parent thereof, as the case may be (the “Acquiror”), may, without the consent of the Participant, assume or continue in full force and effect the Company’s rights and obligations under all or any portion of the Option or substitute for all or any portion of the Option a substantially equivalent option for the Acquiror’s stock. For purposes of this Section, the Option or any portion thereof shall be deemed assumed if, following the Change in Control, the Option confers the right to receive, subject to the terms and conditions of the Plan and this Option Agreement, for each share of Stock subject to such portion of the Option immediately prior to the Change in Control, the consideration (whether stock, cash, other securities or property or a combination thereof) to which a holder of a share of Stock on the effective date of the Change in Control was entitled; provided, however, that if such consideration is not solely common stock of the Acquiror, the Committee may, with the consent of the Acquiror, provide for the consideration to be received
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upon the exercise of the Option for each share of Stock to consist solely of common stock of the Acquiror equal in Fair Market Value to the per share consideration received by holders of Stock pursuant to the Change in Control. The Option shall terminate and cease to be outstanding effective as of the time of consummation of the Change in Control to the extent that the Option is neither assumed or continued by the Acquiror in connection with the Change in Control nor exercised as of the time of the Change in Control.[image: ]

9. ADJUSTMENTS FOR CHANGES IN CAPITAL STRUCTURE.

Subject to any required action by the stockholders of the Company and the requirements of Sections 409A and 424 of the Code to the extent applicable, in the event of any change in the Stock effected without receipt of consideration by the Company, whether through merger, consolidation, reorganization, reincorporation, recapitalization, reclassification, stock dividend, stock split, reverse stock split, split-up, split-off, spin-off, combination of shares, exchange of shares, or similar change in the capital structure of the Company, or in the event of payment of a dividend or distribution to the stockholders of the Company in a form other than Stock (excepting normal cash dividends) that has a material effect on the Fair Market Value of shares of Stock, appropriate and proportionate adjustments shall be made in the number, Exercise Price and kind of shares subject to the Option, in order to prevent dilution or enlargement of the Participant’s rights under the Option. For purposes of the foregoing, conversion of any convertible securities of the Company shall not be treated as “effected without receipt of consideration by the Company.” Any fractional share resulting from an adjustment pursuant to this Section shall be rounded down to the nearest whole number and the Exercise Price shall be rounded up to the nearest whole cent. In no event may the Exercise Price be decreased to an amount less than the par value, if any, of the stock subject to the Option. Such adjustments shall be determined by the Committee, and its determination shall be final, binding and conclusive.

10. RIGHTS AS A STOCKHOLDER, DIRECTOR, EMPLOYEE OR CONSULTANT.

The Participant shall have no rights as a stockholder with respect to any shares covered by the Option until the date of the issuance of the shares for which the Option has been exercised (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent of the Company). No adjustment shall be made for dividends, distributions or other rights for which the record date is prior to the date the shares are issued, except as provided in Section 9. If the Participant is an Employee, the Participant understands and acknowledges that, except as otherwise provided in a separate, written employment agreement between a Participating Company and the Participant, the Participant’s employment is “at will” and is for no specified term. Nothing in this Option Agreement shall confer upon the Participant any right to continue in the Service of a Participating Company or interfere in any way with any right of the Participating Company Group to terminate the Participant’s Service as a Director, an Employee or Consultant, as the case may be, at any time.
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11. N[image: ]OTICE OF SALES UPON DISQUALIFYING DISPOSITION.

The Participant shall dispose of the shares acquired pursuant to the Option only in accordance with the provisions of this Option Agreement. In addition, if the Grant Notice designates this Option as an Incentive Stock Option, the Participant shall (a) promptly notify the Chief Financial Officer of the Company if the Participant disposes of any of the shares acquired pursuant to the Option within one (1) year after the date the Participant exercises all or part of the Option or within two (2) years after the Date of Grant and (b) provide the Company with a description of the circumstances of such disposition. Until such time as the Participant disposes of such shares in a manner consistent with the provisions of this Option Agreement, unless otherwise expressly authorized by the Company, the Participant shall hold all shares acquired pursuant to the Option in the Participant’s name (and not in the name of any nominee) for the one-year period immediately after the exercise of the Option and the two-year period immediately after Date of Grant. At any time during the one-year or two-year periods set forth above, the Company may place a legend on any certificate representing shares acquired pursuant to the Option requesting the transfer agent for the Company’s stock to notify the Company of any such transfers. The obligation of the Participant to notify the Company of any such transfer shall continue notwithstanding that a legend has been placed on the certificate pursuant to the preceding sentence.

12. LEGENDS.

The Company may at any time place legends referencing any applicable federal, state or foreign securities law restrictions on all certificates representing shares of stock subject to the provisions of this Option Agreement. The Participant shall, at the request of the Company, promptly present to the Company any and all certificates representing shares acquired pursuant to the Option in the possession of the Participant in order to carry out the provisions of this Section. Unless otherwise specified by the Company, legends placed on such certificates may include, but shall not be limited to, the following:

“THE SHARES EVIDENCED BY THIS CERTIFICATE WERE ISSUED BY THE CORPORATION TO THE REGISTERED HOLDER UPON EXERCISE OF AN INCENTIVE STOCK OPTION AS DEFINED IN SECTION 422 OF THE INTERNAL REVENUE CODE OF 1986, AS AMENDED (“ISO”). IN ORDER TO OBTAIN THE PREFERENTIAL TAX TREATMENT AFFORDED TO ISOs, THE SHARES SHOULD NOT BE TRANSFERRED PRIOR TO [INSERT DISQUALIFYING DISPOSITION DATE HERE]. SHOULD THE REGISTERED HOLDER ELECT TO TRANSFER ANY OF THE SHARES PRIOR TO THIS DATE AND FOREGO ISO TAX TREATMENT, THE TRANSFER AGENT FOR THE SHARES SHALL NOTIFY THE CORPORATION IMMEDIATELY. THE REGISTERED HOLDER SHALL HOLD ALL SHARES PURCHASED UNDER THE INCENTIVE STOCK OPTION IN THE REGISTERED HOLDER’S NAME (AND NOT IN THE NAME OF ANY NOMINEE) PRIOR TO THIS DATE OR UNTIL TRANSFERRED AS DESCRIBED ABOVE.”

13. MISCELLANEOUS PROVISIONS.

13.1 Termination or Amendment. The Committee may terminate or amend the Plan or the Option at any time; provided, however, that except as provided in Section 8 in connection with a Change in Control, no such termination or amendment may adversely affect
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the Option or any unexercised portion hereof without the consent of the Participant unless such termination or amendment is necessary to comply with any applicable law or government regulation. No amendment or addition to this Option Agreement shall be effective unless in writing.[image: ]

13.2 Further Instruments. The parties hereto agree to execute such further instruments and to take such further action as may reasonably be necessary to carry out the intent of this Option Agreement.

13.3 Binding Effect. This Option Agreement shall inure to the benefit of the successors and assigns of the Company and, subject to the restrictions on transfer set forth herein, be binding upon the Participant and the Participant’s heirs, executors, administrators, successors and assigns.

13.4 Delivery of Documents and Notices. Any document relating to participation in the Plan or any notice required or permitted hereunder shall be given in writing and shall be deemed effectively given (except to the extent that this Option Agreement provides for effectiveness only upon actual receipt of such notice) upon personal delivery, electronic delivery at the e-mail address, if any, provided for the Participant by a Participating Company, or upon deposit in the U.S. Post Office or foreign postal service, by registered or certified mail, or with a nationally recognized overnight courier service, with postage and fees prepaid, addressed to the other party at the address of such party set forth in the Grant Notice or at such other address as such party may designate in writing from time to time to the other party.

(a) Description of Electronic Delivery. The Plan documents, which may include but do not necessarily include: the Plan, the Grant Notice, this Option Agreement, the Plan Prospectus, and any reports of the Company provided generally to the Company’s stockholders, may be delivered to the Participant electronically. In addition, if permitted by the Company, the Participant may deliver electronically the Grant Notice and Exercise Notice called for by Section 4.2 to the Company or to such third party involved in administering the Plan as the Company may designate from time to time. Such means of electronic delivery may include but do not necessarily include the delivery of a link to a Company intranet or the Internet site of a third party involved in administering the Plan, the delivery of the document via e-mail or such other means of electronic delivery specified by the Company.

(b) Consent to Electronic Delivery. The Participant acknowledges that the Participant has read Section 13.4(a) of this Option Agreement and consents to the electronic delivery of the Plan documents and, if permitted by the Company, the delivery of the Grant Notice and Exercise Notice, as described in Section 13.4(a). The Participant acknowledges that he or she may receive from the Company a paper copy of any documents delivered electronically at no cost to the Participant by contacting the Company by telephone or in writing. The Participant further acknowledges that the Participant will be provided with a paper copy of any documents if the attempted electronic delivery of such documents fails. Similarly, the Participant understands that the Participant must provide the Company or any designated third party administrator with a paper copy of any documents if the attempted electronic delivery of such documents fails. The Participant may revoke his or her consent to the electronic delivery of documents described in Section 13.4(a) or may change the electronic mail
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address to which such documents are to be delivered (if Participant has provided an electronic mail address) at any time by notifying the Company of such revoked consent or revised e-mail address by telephone, postal service or electronic mail. Finally, the Participant understands that he or she is not required to consent to electronic delivery of documents described in Section 13.4(a).[image: ]

13.5 Integrated Agreement. The Grant Notice, this Option Agreement and the Plan, together with any employment, service or other agreement between the Participant and a Participating Company referring to the Option, shall constitute the entire understanding and agreement of the Participant and the Participating Company Group with respect to the subject matter contained herein or therein and supersede any prior agreements, understandings, restrictions, representations, or warranties among the Participant and the Participating Company Group with respect to such subject matter. To the extent contemplated herein or therein, the provisions of the Grant Notice, the Option Agreement and the Plan shall survive any exercise of the Option and shall remain in full force and effect.

13.6 Applicable Law. Except to the extent governed by applicable federal law, the validity, interpretation, construction and performance of this Option Agreement shall be governed by the laws of the State of California as such laws are applied to agreements between California residents entered into and to be performed entirely within the State of California.

13.7 Counterparts. The Grant Notice may be executed in counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.
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TM[image: ] Incentive Stock Option	Participant:
[image: ]
TM Nonstatutory Stock Option

Date:
[image: ]

STOCK OPTION EXERCISE NOTICE

Genmark Diagnostics, Inc.

Ladies and Gentlemen:

1. Option. I was granted an option (the “Option”) to purchase shares of the common stock (the “Shares”) of Genmark Diagnostics, Inc. (the “Company”) pursuant to the Company’s 2010 Equity Incentive Plan (the “Plan”), my Notice of Grant of Stock Option (the “Grant Notice”) and my Stock Option Agreement (the “Option Agreement”) as follows:

Date of Grant:
[image: ]

Number of Option Shares:
[image: ]

Exercise Price per Share:	$
[image: ]

2. Exercise of Option. I hereby elect to exercise the Option to purchase the following number of Shares, all of which are Vested Shares in accordance with the Grant Notice and the Option Agreement:

Total Shares Purchased:
[image: ]

Total Exercise Price (Total Shares X Price per Share)	$
[image: ]

3. Payments. I enclose payment in full of the total exercise price for the Shares in the following form(s), as authorized by my Option Agreement:

	TM Cash:
	$
	

	TM Check:
	$
	

	TM Cashless Exercise:
	Contact Plan

	
	Administrator

	TM Net Exercise:
	Contact Plan

	
	Administrator

	TM Stock Tender Exercise:
	Contact Plan

	
	Administrator



4. Tax Withholding[image: ]. If I am exercising a Nonstatutory Stock Option, I authorize payroll withholding and otherwise will make adequate provision for the federal, state, local and foreign tax withholding obligations of the Company, if any, in connection with my exercise of the Option. (Contact Plan Administrator for amount of tax due.)

5. Participant Information.

My address is:
[image: ][image: ]



My Social Security Number is:
[image: ]

6. Notice of Disqualifying Disposition. If the Option is an Incentive Stock Option, I agree that I will promptly notify the Chief Financial Officer of the Company if I transfer any of the Shares within one (1) year from the date I exercise all or part of the Option or within two (2) years of the Date of Grant.

7. Binding Effect. I agree that the Shares are being acquired in accordance with and subject to the terms, provisions and conditions of the Grant Notice, the Option Agreement and the Plan, to all of which I hereby expressly assent. This Agreement shall inure to the benefit of and be binding upon my heirs, executors, administrators, successors and assigns.

Very truly yours,
[image: ]


(Signature)

Receipt of the above is hereby acknowledged.

GENMARK DIAGNOSTICS, INC.

By:
[image: ]

Name:
[image: ]

Title:
[image: ]

Dated:
[image: ]
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EXHIBIT 10.25

TRITON™ MANUFACTURING SERVICES AGREEMENT

1. Background and Recitals

This Agreement, effective as of February 1, 2007, is entered into between Aubrey Group Inc., a California corporation whose principal place of business is located at 6 Cromwell, Suite 100, Irvine, California 92618 (hereafter referred to as “Aubrey Group”) and Clinical Micro Sensors Inc. dba Osmetech Molecular Diagnostics (hereafter referred to as “CMS”) whose principal place of business is located at 757 S. Raymond St., Pasadena, CA 91105 (Aubrey Group and CMS each individually referred to as “a Party” and collectively as “The Parties”).

Whereas, The Parties are already well familiar with one another by virtue of multiple past dialogs and written contracts and exchanges,

Whereas the focus of The Parties’ relationship to date has centered on the design and development of an integrated in-vitro diagnostic (IVD) device known to each as TRITON™, which device performs electrochemical detection of nucleic acids using cartridge cassettes specially designed and developed by Aubrey Group for CMS,

Whereas TRITON™ and its cassettes are now sufficiently functional and effective to be commercialized in their present state, with future improvements and refinements contemplated; and

Whereas CMS desires to sell TRITON™ units and Aubrey Group has the familiarity, expertise, know-how and desire to manufacture the same for CMS according to CMS specifications and forecasts;

Now, therefore, in mutual consideration of the promises, terms and conditions noted herein, and in furtherance of The Parties’ past, existing and future contemplated relationship together, The Parties hereby agree that Aubrey group will manufacture TRITON™ units for commercial sale of the same by CMS.

2. Definitions

Whenever used in this Agreement with an initial capital letter, the terms defined below shall have the meanings specified:

a. “Affiliate” shall mean any corporation, firm, partnership or other entity which directly or indirectly controls or is controlled by or is under common control with a Party to this Agreement. For purposes of this definition, “control” shall mean ownership, directly or through one or more Affiliates, of fifty percent (50%) or more of the shares of stock entitled to vote for the election of directors, in the case of a corporation, fifty percent (50%) or more of the equity interests in the case of any other type of legal entity, status as a general partner in any partnership, or any other arrangement whereby a Party controls or has the right to control the Board of Directors or equivalent governing body of a corporation or other entity.

b. “Agreement” shall mean this TRITON ™ Manufacturing Agreement.[image: ]

c. “Confidential Information” shall mean, as regards to a Party (the “Receiving Party”), all information related to TRITON™ Products, including but not limited to that which is reasonably disclosed and marked as confidential at the time of disclosure to the Receiving Party by the other Party (the “Disclosing Party”) to the Receiving Party or to any of its employees, consultants or Affiliates, hereunder except to the extent that such information

(a) as of the date of disclosure is demonstrably known to, or in the possession of, the Receiving Party or its Affiliates, as shown by written documentation, other than by virtue of a prior confidential disclosure by the Disclosing Party or its Affiliates; (b) as of the date of disclosure is in, or subsequently enters, the public domain, through no fault or omission of the Receiving Party; (c) as of the date of disclosure or thereafter is obtained by the Receiving Party from a Third Party free from any obligation of confidentiality to the Disclosing Party and rightfully in possession of such information or (d) is independently developed by or for the Receiving Party or its Affiliates without reference to or in reliance upon any of the foregoing information as demonstrated by competent written records.

d. “Calendar Year” shall mean a period from January 1st until December 31st of each year.

e. “Design Specifications” and all other references to specifications shall be as noted in Triton System Hardware Requirements Specification Document 123092 Revision A and Triton Processor Board Software Requirements Specification 123008 – Revision B respectively and as may be modified from time to time.

f. “ECO” means Engineering Change Orders.

g. “Effective Date” shall mean the last date of execution of this document

h. “Forecasts” shall mean the advance estimate of orders or parts anticipated for a given period.

i. “NCNR” means Non-cancelable/Non-returnable.

j. “NRE” means non-recurring engineering.

k. “Party” or “Parties” has the meaning set forth in the first paragraph of this Agreement.

l. “Price” shall mean the applicable price of TRITON™ and components thereof as set forth in Appendix A.

m. “Product” shall have the same meaning as “TRITON™”, defined below.

n. “Third Party” means any entity other than Aubrey Group, CMS and their respective Affiliates.
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o. “TRITON™” refers to the instrumentation and components thereof that are to be manufactured and/or supplied under this Agreement according to the specifications and parameters noted in [image: ]Triton System Hardware Requirements Specification Document 123092 Revision A and Triton Processor Board Software Requirements Specification 123008 – Revision B respectively and as may be modified from time to time.

p. “WIP” means work in process.

3. Term

This Agreement shall commence upon execution and continue in full force and effect for a period of one year. This Agreement shall automatically renew from year to year, for subsequent one-year terms unless terminated pursuant to the provisions of this Agreement.

4. Order Quantity and Pricing

CMS hereby orders and agrees to purchase from Aubrey Group and Aubrey Group hereby agrees to manufacture and deliver to CMS, fully integrated and functional Triton™ units in the quantities specified and at the prices stated in Appendix A, subject to amendment after the completion of the first pilot production run and quarterly thereafter depending on changes in Aubrey Group costs.

In addition, as part of the production orders/ forecasts CMS will order additional parts and modules to be utilized for spare parts and the Aubrey Group hereby agrees to manufacture and deliver to CMS these additional spare parts and modules at the prices stated in Appendix B subject to amendment after completion of the first pilot production run and quarterly thereafter depending on the changes in Aubrey Group costs.

Prices are firm for the quantities specified. Notwithstanding the foregoing, if a supplier increases Aubrey Group’s cost of any electronic component or part, Aubrey Group may increase its price(s) of any undelivered product upon prior notice to CMS. Whereby, if a supplier decreases Aubrey Group’s cost of any electronic component or part, Aubrey Group may decrease its price(s) of any undelivered product upon prior notice to CMS.

5. Purchase Orders/Forecasts

5.1 Purchase Orders:

CMS will provide to Aubrey Group firm purchase orders a minimum of ninety (90) days in advance of delivery (“Firm Order Period”). Purchase orders must be in writing and submitted via hard copy, facsimile, electronic mail, or other electronics means as the parties may agree from time to time. Such purchase orders issued shall contain the following information:

a. CMS’s part number, description and revision level of product to be shipped. 3

b. The unit price and the delivery schedule.[image: ]

c. Purchase orders shall allow sufficient lead-time per Aubrey Group’s sales quotation.

d. CMS’s specifications including workmanship standards and test specifications.

e. All purchase orders whether made before or after this Agreement shall be bound by the terms of this Agreement and all are incorporated herein by reference.

5.2 Forecasts:

CMS shall schedule and maintain firm order requirements with Aubrey Group for at least a ninety (90) day period. Where possible, on a monthly basis CMS shall provide Aubrey Group with a non-binding “12 rolling” forecast of CMS’s order requirements for ninety (90) day periods beyond the Firm Order Period. CMS shall ensure that at all times Aubrey Group is in possession of a minimum four (4) month’s projection of planned product requirements.

5.3 Reschedules:

Request for reschedules must be made in writing, and may be submitted via hard copy, facsimile, or electronic mail. CMS agrees that any order scheduled to ship within thirty (30) days cannot be rescheduled.

A delivery may be rescheduled (whether in whole or in part) from its original agreed delivery date provided that Aubrey Group is given notice of such rescheduling no less than thirty (30) days before the original shipment date.

CMS will be responsible for costs associated with carrying products incurred by Aubrey Group to accommodate any reschedule. CMS will be charged a carrying cost at the rate of one percent (1%) per month of the value of components actually purchased by Aubrey Group for the rescheduled delivery. Aubrey Group shall use its best efforts to return to its suppliers any component parts affected by such reschedules in order to minimize any and all carrying costs to CMS under this section. Carrying costs will begin to accumulate fifteen (15) days after the original delivery date and will be billable monthly.

If such reschedule represents an acceleration or increase, Aubrey Group will make its best effort to meet the request, subject to material and capacity availability.

Aubrey Group may invoice CMS for Non-cancelables/Non-returnables (NCNR) and CMS specific component inventories that are held in its possession for longer than forty five (45) days, when CMS demands are rescheduled causing Aubrey Group’s component inventory to be in excess of that required to meet the production plan as defined by the original delivery date commitments. Any such invoices will be due and payable in accordance with the payment terms set forth in this Agreement. Upon payment in full, all component inventories shall then become Consigned inventory, owned by CMS.
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CMS reserves the right to reschedule deliveries on orders that are due thirty (30) days or more from the date such change notice is given to Aubrey Group. Aubrey Group will have the right to invoice for full material costs incurred by Aubrey Group as a result of delays (longer than 5 days) caused by ECO implementation or shortages of customer-supplied components.[image: ]

5.4 Cancellations:

Orders scheduled to be shipped within thirty (30) days may not be cancelled under any circumstances. An order that is scheduled to be shipped after thirty

(30) days may only be cancelled in writing by CMS, which writing must be received by Aubrey Group no later than forty-five (45) days prior to the scheduled shipment. Notwithstanding the cancellation of any order, CMS is responsible for all cancellation charges as described in 4.4.2 which will be due and payable in accordance with the payment terms set forth in this Agreement.

Upon cancellation of a Purchase Order in the Firm Order Period, CMS shall be liable as follows:

a. Finished Products are products that are ready to be shipped, shipped and/or in transit. In the event that CMS wishes to terminate any or all Finished Products specified in the Purchase Order and such termination exceeds Aubrey Group’s cancellation period, CMS shall be liable for the Price of cancelled Finished Products. Work in Process Products are products that have entered the manufacturing process but are not ready to be shipped. In the event that CMS wishes to terminate any or all Work in Process Products, then CMS shall be liable for 140% of the sum of Aubrey Group’s direct costs of materials and parts times 110%, plus direct and indirect labor hours at Aubrey Group’s standard rates.

b. For clarity: 1.4 {[(direct materials and parts)X1.1]+ time incurred at standard rates}.

c. Materials and Parts not in process: In the event that CMS wishes to terminate any or all Products specified in the Forecast or Purchase Orders and such termination exceeds Aubrey Group’s cancellation period, CMS shall be liable for materials and parts procured to support the Forecasts or Purchase Orders, but not yet in process, at an amount equal to the direct cost of the materials and parts plus 25%. Aubrey Group, however, agrees to make commercially reasonable attempts to minimize CMS’S liability by reallocating standard materials and parts to other Aubrey Group customers. Aubrey Group shall have no responsibility to attempt to reallocate any unique material that was procured solely to support CMS’s order. Aubrey Group’s time, if any, expended to reallocate standard materials and parts will be compensated to Aubrey Group by CMS at Aubrey Group’s standard rates.
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d. Notwithstanding the cancellation of any order, CMS is also responsible for all cancellation charges, including the purchase order price of all finished goods and works in progress (WIP), component inventories on-hand, component inventories on purchase orders from Aubrey Group, supplier cancellation and other costs charged to Aubrey Group (including restocking fees). Such cancellation charges will be submitted by Aubrey Group to CMS within ten (10) days of the request for cancellation, and will be due and payable in accordance with the payment terms set forth in this Agreement.[image: ]

5.5 Ordering Additional Products:

Whenever CMS wishes to purchase products not currently quoted, the following procedures are to be followed:

a. CMS shall provide Aubrey Group with a request for quote (RFQ), which incorporates CMS’s specifications for the additional products.

b. Aubrey Group shall provide CMS with a written quotation for the additional products in response to the RFQ (noting exceptions where necessary).

c. If CMS elects to purchase such products, it shall issue Aubrey Group a written purchase order for such goods that shall reference Aubrey Group’s quotation and include the specifications for the products.

d. Such additional products shall be covered under this Agreement with the issuance of said CMS purchase order and attached quote.

6. Engineering Change Orders (“ECO”)

CMS may, from time to time, request that Aubrey Group implement ECOs. The following procedures shall be followed to effect such ECOs in a timely and cost-effective manner:

CMS shall notify Aubrey Group of a proposed ECO in writing. This notification should include the appropriate documentation to support Aubrey Group’s determination of the impact of this request.

Upon notice of an ECO, Aubrey Group will make its best effort to review all costs and other impacts within one (1) week. All cost impacts and material availability issues will be mutually reviewed and agreed to with CMS prior to implementation.

Emergency ECOs will be implemented immediately at CMS’s request. CMS will be liable for all costs associated with emergency ECO implementation, particularly as it pertains to any required interruption of the production process.
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7. Changes in Specifications[image: ]

CMS may request, in writing, changes to any order, including changes to the relevant specifications or Product by a written Engineering Change Notice (“ECN”). Aubrey Group shall notify CMS in writing as to the impact of each such change on the price, delivery schedule and any other terms. Such changes shall become effective only upon the signing by both parties of such documentation which incorporates the agreed upon price and terms of the change.

8. Delivery/Shipment

Delivery of finished goods and terms are FOB origin (shipping point). Aubrey Group transfers title and risk of loss to the Products upon delivery to the carrier at the Aubrey Group dock even if Aubrey Group has arranged for transportation.

CMS will arrange transportation and insurance and specify carriers and transportation instructions. If CMS has not done so, Aubrey Group shall arrange for transportation and insurance on CMS’s behalf and add these costs to the shipment invoice.

Aubrey Group will use best reasonable efforts to deliver Products no more than three (3) days before and thirty (30) days after the agreed delivery date, but if shipments are delayed by causes beyond Aubrey Group’s control, Aubrey Group will immediately notify CMS and may ship partial shipments. If Aubrey Group continues to be unable to meet the agreed delivery date due to supply constraints, a report of existing supply constraints and actions to minimize impact of these constraints will be provided to CMS. Aubrey Group will bear the cost of any reasonable additional freight charges incurred as a result of being persistently late.

If CMS does not provide Aubrey Group sufficient lead-time coverage by its purchase orders and requires Aubrey Group to meet deliveries inside of the accepted lead-time, Aubrey Group may use labor overtime, material expedite charges and other means in attempts to pull in deliveries that are inside of lead-time. CMS will compensate Aubrey Group for all such expediting fees and costs.

All Products will be packed by Aubrey Group in secure packaging considered appropriate by Aubrey Group or as otherwise may be agreed. All CMS required packaging standards shall be specified in the RFQ and may not be changed except as mutually agreed in writing.

CMS is responsible for obtaining or payment of:

a. Any necessary export and import licensing relating to Products and complying with all applicable export control laws and regulations.

b. Any government or regulatory approvals relating to the marketing, sale or use of Products and maintaining compliance with all applicable laws and regulations in any jurisdiction to or from which Products are shipped or in from which the Products are marketed, distributed or sold.

c. Any taxes, fees or duties imposed by any jurisdiction or entity once Product has left Aubrey Group’s FOB Origin shipping point.
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9. Quality Conformance and Regulatory Compliance[image: ]

Products sold under this Agreement will conform to those specifications referenced in Triton System Hardware Requirements Specification Document 123092 Revision A and Triton Processor Board Software Requirements Specification 123008 – Revision B respectively and as may be modified from time to time. All other standards or CMS’s specifications will be reviewed and are subject to acceptance by Aubrey Group in writing. CMS shall specify and divulge any special requirements as a part of its purchase order. If CMS has no workmanship standard of its own, then Aubrey Group shall conform to IPC-A-610 Class 2 (or most recent revision thereof) as a minimum, or as otherwise noted. A separate Quality Interface Document of Understanding will be mutually agreed upon by the parties’ respective Quality System Management Representatives as appointed by their Executive Management. The purpose of this Quality System Interface Document of Understanding is to ensure a mutual understanding of key responsibilities for assurance that CMS Products are produced by the Aubrey Group, according to established specifications and comply with all governing regulations and company policies. It is acknowledged that this will be subject to revision as conditions warrant. The Manufacturing and Supply Agreement and any of its Amendments take precedence in cases where this document of understanding conflicts.

The Aubrey Group shall maintain its quality system and processes to ensure compliance with applicable regulatory and corporate requirements. Aubrey will provide CMS with information and documents describing and demonstrating compliance with these requirements.

10. Acceptance

10.1 Inspection/Acceptance:

CMS’s may at its option, inspect products delivered under this Agreement promptly at Aubrey Group’s facility or upon receipt at the receiving destination and may reject any product that fails to meet applicable mutually agreed upon TRITON™ acceptance criteria. Products not rejected by written notification to Aubrey Group within thirty (30) days of receipt at CMS’s facility shall be deemed to have been accepted.

10.2 Source Inspection:

CMS may, at its option, elect to inspect and accept assemblies at Aubrey Group’s facility. Aubrey Group will provide sufficient workspace for such inspection activities. Should CMS elect to inspect at Aubrey Group’s facility, Aubrey Group will not be obligated to hold completed assemblies for CMS’s inspection beyond seven (7) days from the scheduled delivery date unless otherwise agreed in writing between The Parties.

10.3 Return Material Authorizations (RMA):

In the event that products manufactured under this Agreement are believed to be defective during CMS’s initial inspection, CMS must request a Return Material Authorization (“RMA”) from Aubrey Group prior to any return of products to Aubrey Group. An RMA number will be issued promptly, if practical within three (3) working days, provided that CMS provides a written statement detailing the failure. The RMA

8

number must appear on all return documents and packaging sent to Aubrey Group. Returns shall be shipped with freight pre-paid to Aubrey Group’s manufacturing facility. If Aubrey Group verifies the Product to be defective, Aubrey Group will, at its option and expense, repair or replace said rejected products within thirty (30) business days and will pre-pay transportation costs back to CMS. If Aubrey Group in good faith reasonably determines the Product not to be defective, Aubrey Group will repackage the Product for shipment back to CMS at CMS’s expense.[image: ]

10.4 CMS Supplied Components:

Should CMS elect to supply any components to Aubrey Group, and Aubrey Group agrees to such action, such components in acceptable quantities and usable packaging format, including provision for attrition and failure parts, will be delivered to Aubrey Group not later than three (3) weeks prior to each scheduled delivery date. Failure to comply with this provision may result in schedule delays and/or premium charges.

11. Payment

Aubrey Group shall invoice CMS for non recurring engineering costs as they are incurred. Long lead items and lifetime buys shall be invoiced to CMS upon Aubrey Group’s placement of each respective vendor purchase order. Such long lead and lifetime items shall be the property of CMS and warehoused by Aubrey Group for CMS until they are used in the manufacturing process, at which time Aubrey Group shall purchase the respective inventory from CMS at CMS’s cost. Aubrey Group is entitled to charge CMS a quarterly carrying fee equal to zero (0) percent of the average cost of CMS inventory warehoused at Aubrey Group. The carrying fee percentage is subject to reasonable increase should the magnitude of inventory items or Aubrey Group costs increase significantly. As to finished goods, Aubrey Group shall invoice CMS one third of the total transfer price upon confirmation by Aubrey Group of its acceptance of each CMS purchase order, one third sixty (60) days later and the balance upon shipment of finished goods to CMS’s respective designated location.

Payment terms for all such products is thirty (30) days from date of invoice, subject to the approval and continuation of such approval of credit by Aubrey Group. CMS agrees to submit appropriate financial information from time-to-time as may be reasonably requested by Aubrey Group for the establishment and/or continuation of credit terms. In the event that CMS fails to pay Aubrey Group on a timely basis, Aubrey Group shall not be required to provide further services or Products.

Aubrey Group may at its option require deposits or otherwise amend terms commensurate with deposits or terms required by its vendors.

CMS will pay all invoices in full and will not offset any amounts Aubrey Group may owe or be deemed to be owed to CMS without the approval of Aubrey Group.

If payments are more than fifteen (15) days late or CMS’S financial condition deteriorates, Aubrey Group may put shipments on credit hold and/or require payments in advance, require a letter of credit, or require other assurances acceptable to Aubrey Group. Furthermore, Aubrey Group may, in addition to its other rights and remedies, charge a late payment charge of one and
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one-half percent (1.5%) per month, together with any additional costs, charges and expenses incurred by Aubrey Group in collecting the overdue payment including but not limited to reasonable attorney fees. Should this 1.5% rate exceed the maximum rate that is lawful under the circumstances, then the maximum lawful rate shall apply.[image: ]

Where costs and prices are related to volume and CMS does not purchase the anticipated volume of Product, Aubrey Group reserves the right to adjust prices to reflect the actual quantities of Products shipped to CMS and invoice CMS for the volume related difference.

12. Taxes

CMS shall bear all applicable federal, state, municipal and other governmental taxes (such as sales, customs duty, use, etc.); and all personal property taxes assessable to the Products after delivery to the carrier. Aubrey Group is obligated to charge CMS sales or use tax on all amounts due under this agreement unless Customer provides Aubrey Group a valid exemption certificate.

13. Material Requirements

Aubrey Group and CMS shall work together to develop a mutually agreed upon Approved Vendors List (“AVL”). The mutually agreed upon AVL shall be the governing document. However, should Parties not agree upon a mutual AVL, then AUBREY Group shall use its own AVL. In the event that Aubrey Group uses a supplier per CMS’s AVL and for reasons of quality, cost or market conditions, the costs exceed that which Aubrey Group and CMS previously agreed upon, the parties shall seek to reach agreement on cost adjustment. Until Aubrey Group and CMS reach an agreement, Aubrey Group shall not proceed pursuant to the involved purchase order until such an agreement is reached in writing. In the event that the parties cannot reach agreement promptly on such cost adjustment, CMS shall be free to pursue alternative sources for Purchase Price Variance (“PPV”) items. Otherwise, CMS at its option may accept Aubrey Group’s approved vendor’s product, pay the difference between Aubrey Group’s and CMS’s approved vendors respective prices. The Parties further agree that any change in any vendor’s quoted price after a transfer price has been determined will be passed on from Aubrey Group to CMS. CMS hereby waives any claim against Aubrey Group arising from or attributable to the use of CMS’s AVL suppliers or CMS’s consigned materials and parts in any Products.

Aubrey Group will purchase components in the minimum quantity necessary to satisfy CMS’s orders. CMS will pay for any reasonable and necessary excess quantities of these components purchased on CMS’s behalf. Additionally, CMS will pay for any materials that cannot be used for CMS’s benefit nor returned to the supplier due to minimum lot sizes, or Non-cancelable/Non-returnable (“NCNR”) conditions. CMS agrees and accepts NCNR terms as stated in Aubrey Group’s quotation or NCNR form as part of this Agreement as reasonably mandated by its AVL suppliers.

Aubrey Group will provide CMS, in writing, a list of all suppliers and parts in which NCNR approvals are required. CMS will be fully responsible for the liability of such material in the event CMS no longer needs such part(s).
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If the purchase order lead time does not provide Aubrey Group with enough lead time for the purchase of identified long lead parts, then CMS and Aubrey Group must agree to execute a “Forecast Ordering Agreement” allowing Aubrey Group to place orders for identified long lead parts with CMS approval. All parts purchased or placed on order under this Agreement become the responsibility of CMS.[image: ]

14. Warranty

Except for Anteras connectors, Aubrey Group warrants that the Products sold hereunder shall be free from significant defects in material and workmanship. This warranty shall be effective for a period of thirteen (13) months from the time of shipment to CMS. Relative to Anteras connectors, Aubrey Group shall pass through to CMS Anteras’s warranty and at its option, Aubrey Group shall charge its standard rates for handling Anteras related warranty issues.

The foregoing warranty shall not apply to completed assemblies which are obsoleted or defective as a result of engineering or design problems, Product misuse, accident, neglect, alteration, improper testing, error in CMS’s specifications or bill of materials, improper storage, or damaged components caused by CMS or its end user. The foregoing warranty shall also not apply if the product or components parts have been subjected to unauthorized repair, rework or installation.

Prototypes and pre-production/pilot Products are provided on an “as is” basis without warranty of any kind.

CMS’s sole remedy and Aubrey Group’s sole obligation shall be to repair or replace (at Aubrey Group’s option) the nonconforming Product. Any Product returned to Aubrey Group which, after inspection and test by Aubrey Group, is found to be conforming, shall be subject to a reasonable No Defect Found (NDF) charge.

All returns must first be authorized by the issuance of an RMA from Aubrey Group. Aubrey Group will provide the RMA number promptly, if practical within five (5) business days of receipt of notice. Product returned to Aubrey Group without an RMA will be refused and returned to CMS at CMS’s expense. CMS will forward the nonconforming Product to Aubrey Group freight prepaid. Aubrey Group will return the repaired or replaced Product, using the same method and priority of shipment as from CMS no later than thirty (30) days from the day Aubrey Group received the nonconforming Product.

If Aubrey Group determines the warranted Product is un-repairable or Aubrey Group no longer possesses tools and equipment necessary to perform the repairs, Aubrey Group may refund the purchase price in lieu of repair or replacement. However, if CMS provided tools and equipment necessary to perform the repair which have been returned to CMS at their request and Aubrey Group is unable to repair the Product due to lack of this equipment, then Aubrey Group will have no responsibility for warranty or non-warranty repairs, or for refund of the purchase price.

The foregoing warranties are expressly in lieu of any other warranties and Aubrey Group makes no other warranty, expressed or implied, with respect to the completed assemblies; and in particular, Aubrey Group disclaims any warranty with respect to the merchantability of such goods or the fitness of such completed assemblies for CMS’S intended purpose or use. Aubrey Group neither assumes nor authorizes CMS or any other person to assume on behalf of Aubrey Group any other liabilities in connection with the sale of goods.
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AUBREY GROUP WILL NOT BE LIABLE FOR ANY SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES, INCLUDING, BUT NOT LIMITED TO INTERRUPTION OF PRODUCTION, ADMINISTRATIVE EXPENSES OR OVERHEAD, OR LOSS OF PROFITS, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. Aubrey Group’s LIABILITY IN ANY EVENT FOR DIRECT DAMAGES UNDER THIS AGREEMENT SHALL NOT EXCEED THE TOTAL AMOUNT PAID BY CMS, AND AUBREY GROUP’S LIABILITY FOR ANY ONE PRODUCT SHALL NOT EXCEED THE PRICE PAID BY CMS FOR THAT PRODUCT.[image: ]

At all times during the term of this Agreement, CMS shall, at its own expense, maintain in force, policies of insurance with reputable insurers sufficient in coverage and amounts to secure its potential liabilities under this Agreement. All premiums, and any deductibles and/or retentions associated with such insurance shall be solely the responsibility of CMS.

Non-warranty repairs will be returned following the same procedure for warranty repairs. CMS and Aubrey Group will develop a repair price matrix for Aubrey Group performing such repairs and this pricing will be included in this Agreement as an amendment. Aubrey Group shall not have any responsibility for providing parts or services after termination of this Agreement unless otherwise agreed in writing. Aubrey Group shall further have no obligation to render any repair to any Product that has been repaired by any service or handling agents designated by CMS or its customers unless Aubrey Group is given an opportunity to evaluate and give written approval of the proposed service or handling agents and the nature and procedures of the repair services.

15. Termination

15.1 For Convenience:

Either party may terminate this Agreement for convenience upon one hundred and eighty(180) days written notice to the other party. If Aubrey Group does not have sufficient material to cover material lead-time, Aubrey Group’s notice to CMS must be at least as far in advance as the longest lead-time item. Both parties shall fulfill their obligations under any pending open purchase orders.

15.2 For Cause:

This Agreement may be terminated by either party at any time upon the occurrence of any one or more of the following events of default:

a. The insolvency of the other party, including reorganization through bankruptcy or similar proceedings;

b. Failure of the other party to perform pursuant to the terms and conditions of this Agreement, including but not limited to failure to meet specification requirements and quality control parameters; provided however that the party in breach shall first have the right to cure;
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c. Failure of the other party to cure such performance deficiency within sixty (60) days after receiving written notice thereof;[image: ]

d. Effect of Termination. Upon expiration or termination of this Agreement for any reason (a) each Party shall, except as otherwise provided in this Agreement, return or destroy all Confidential Information of the other Party; provided that, each Party may retain one copy for archival purposes solely to confirm compliance with this Section; (b) Aubrey Group shall return to CMS all documentation of every kind related to the Products and cease all use of such documentation; (c) except for a termination for failure of CMS to pay, CMS’s orders for Products from Aubrey Group prior to the effective date of termination shall be fulfilled in accordance with their terms and the terms and conditions of this Agreement; and (d) CMS shall pay all amounts due to Aubrey Group in accordance with this Agreement for all conforming product delivered through the date of such termination.

e. Surviving Provisions. Termination of this Agreement for any reason shall be without prejudice to rights which expressly survive termination in accordance with the terms of this Agreement, including without limitation, the rights and obligations of confidentiality.

15.3 Materials, Work in Process, Completed Product:

Notwithstanding termination of this Agreement, in accordance with Section 5.4, CMS shall be liable for any materials acquired plus pursuant to purchase orders and long lead-time items purchased to forecast, work in process and completed assemblies still in Aubrey Group’s possession. All such materials and products shall be shipped promptly to CMS upon termination and shall be subject to the then-current pricing schedule and payment terms.

CMS shall also be liable for any unpaid amortized investment incurred by Aubrey Group at the time of termination as previously agreed to in writing.

In the event that the agreement is terminated pursuant to section 15.2, Aubrey Group at its option may liquidate all completed assemblies, work in process and all other materials procured under this agreement. In such a case CMS shall remain liable to Aubrey Group for the difference between the liquidated amount received and the amount owing by CMS under Section 5.4

Upon the expiration or termination of this Agreement, Aubrey Group will allow CMS to arrange for the shipment of all tooling and equipment and all consigned inventory to CMS. CMS’s right to have the tooling and equipment and the consigned inventory shipped to CMS is, however, contingent upon CMS having paid Aubrey Group all sums due and owing under this Agreement. Aubrey Group agrees to cooperate with CMS with respect to such removal of the tooling and equipment and the consigned inventory, including reasonable cooperation with CMS’s employees, contractors, and any such
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individuals assigned by CMS to remove said equipment directly. CMS agrees to be responsible for all costs, including removal, packaging, shipping and storing after the expiration or termination of this Agreement of all tooling and equipment and all consigned inventory.[image: ]

16. Obsolete and/or Surplus Materials

When any material is for any reason at any time rendered obsolete and/or surplus to CMS’s requirements and that material was ordered by Aubrey Group against accepted purchase order(s) pursuant to this Agreement, Aubrey Group will:

a. provide to CMS as soon as reasonably practical following the date of the event causing the obsolescence/surplus (the “Obsolescence Date”) a notice of the potential cost of such obsolescence or surplus including relevant handling charges; and for a period of three (3) weeks from the Obsolescence Date, use its reasonable efforts to cancel outstanding orders for such material; or attempt to return such material back to the original supplier; and/or Aubrey Group will return and invoice such material back to the customer at the cost of the material plus the original sales margin, or use excess/non-cancelable materials for the manufacture of other products.

b. After such 3-week period, Aubrey Group will at CMS’s risk and expense, be entitled to deliver to CMS ( or, if CMS so requests, otherwise dispose of) all obsolete and/or surplus materials then held by Aubrey Group, and Aubrey Group shall invoice CMS for the full cost thereof together with the costs of all other materials for which Aubrey Group remains liable and any price variance incurred by Aubrey Group in connection with the resale of such materials and Aubrey Group’s reasonable handling charges in respect of all obsolete and/or surplus materials originally made obsolete and/or surplus. CMS shall pay such invoice without offset or deduction within fifteen (15) days of the invoice date.

17. General

17.1 Entire Agreement:

This Agreement constitutes the entire understanding of the parties with respect to the subject matter hereof and supersedes all prior agreements relating thereto, written or oral, between the parties. This Agreement may be modified only in writing and duly signed by authorized representatives of both parties.

17.2 Severability:

In the event that one or more of the provisions, or parts thereof, contained in the Agreement shall for any reason be held to be invalid, illegal, or unenforceable by a court of competent jurisdiction, the same shall not invalidate or otherwise affect any other provision in the Agreement, and the Agreement shall be construed as if such invalid, illegal or unenforceable provision had never been contained therein.
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17.3 Use of Standard Purchase Orders:[image: ]

Although CMS may use its standard purchase order form to give any order or other notice provided for hereunder, said order or notice will be governed by the terms and conditions of this Agreement, and any term or condition set forth in any such standard form which is inconsistent with or in addition to the terms and conditions of this Agreement shall have no force or legal effect and will not become part of this Agreement.

17.4 Indemnification:

CMS agrees to indemnify Aubrey Group against, and hold Aubrey Group harmless from, any and all third party claims, demands, damages and liabilities, including attorney’s fees and costs, for personal injury or property damage not determined to be due to Aubrey Group’s gross negligence and related to the services provided under this Agreement. Both parties shall carry and maintain product and liability insurance coverage to satisfactorily cover its obligations under this Agreement, in addition, CMS shall indemnify and hold Aubrey Group and subcontractors harmless against any third party claim alleging that the products supplied pursuant to this Agreement and in accordance with CMS’s specifications, infringes any patent, copyright, mask work right or other property right of a third party; and CMS shall defend, at its expense, any suit or proceeding against Aubrey Group or subcontractor based upon such a claim and shall pay all costs and damages awarded therein.

17.5 Assignment:

This Agreement may not be assigned in whole or in part or transferred by either party without the prior written consent of the other.

17.6 Force Majeure:

In the event that performance by either party of its obligations under this Agreement is prevented due to fire, casualty, flood, earthquake, war, strike, lockout, epidemic, destruction of production facilities, riot, insurrection, material unavailability, or any other cause beyond the reasonable control of the party invoking this section, and if such party shall give prompt written notice to the other party, its performance shall be excused, and the time for the performance shall be extended for the period of delay or inability to perform due to such occurrences.

17.7 Notices:

All notices and other communications permitted or required by the provisions of this Agreement shall be in writing and shall be mailed, faxed, e-mailed or delivered to the other party at the address set forth in this Agreement and shall be deemed effective upon receipt by the other party. Mail delivery shall be deemed effective three (3) days after deposit in the U.S. Mail.
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17.8 Governing Law:[image: ]

This Agreement shall be construed and interpreted in accordance with the laws of the State of California.

17.9 Advertisement:

CMS consents to Aubrey Group advertising the fact that Aubrey Group is providing Product to CMS on Aubrey Group’s Web-site, in marketing materials, and otherwise, so long as such advertising does not disclose any specific terms of the relationship.

17.10 Attorney’s Fees; Arbitration:

If any legal action is necessary to enforce the terms of this Agreement, the prevailing Party shall be entitled to reasonable attorney’s fees and court costs in addition to any other relief the prevailing Party may be entitled to. Any controversy or dispute arising out of this Agreement, including the interpretation of any of the provisions hereof, shall be submitted to arbitration in Orange County, California, under the commercial arbitration rules then in effect of the American Arbitration Association. Any award or decision obtained from any such arbitration proceeding shall be final and binding on the Parties, and judgment upon any award thus obtained may be entered in any court having jurisdiction thereof. No action at law or in equity based upon any claim arising out of or related to this Agreement shall be instituted in any court by any party hereto except (a) an action to compel arbitration pursuant to this Paragraph, or (b) an action to enforce an award obtained in an arbitration proceeding in accordance with this Paragraph.

17.11 Amendments:

No addition to, deletion from or modification of any of the provisions of this Agreement shall be binding upon The Parties unless made in writing and signed by a duly authorized representative of both parties.

18. Miscellaneous

A facsimile copy of a signature to this agreement should be deemed an original.

All remedies available to either party for breach of this Agreement are cumulative and may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed an election of such remedy to the exclusion of other remedies.

Titles and heading sections of this Agreement are for convenience of reference only and shall not affect the construction of any provision of this Agreement.

The waiver by any party of the breach of the other party of any provision of this Agreement shall not be construed as a continuing waiver of the breach of the same or other provisions of the Agreement.
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The parties agree to cooperate fully and to execute any and all supplementary documents and to take any and all additional acts that may be necessary or appropriate to give full force and effect to the terms, provisions and intentions of the Agreement.[image: ]

19. Non-Solicitation

During the term of this agreement and for a period of two years after the expiration or termination of this agreement, the Parties agree not to solicit or induce the other Parties’ employees to leave their employment in a management level position or otherwise considered a key employee; provided, however, that neither Party shall be prohibited from employing any person who (a) contacts the Party on his or her own initiative, or (b) responds to general advertisement or general recruiting efforts.

In the event of breach of this provision, the parties agree that the non-breaching Party shall be entitled to the following remedies:

a. Temporary and permanent injunctive relief, restraining further breach of this covenant;

b. An amount equal to two times the solicited employee’s annual salary;

c. Any other damages available at law or equity.

20. Intellectual Property and Confidentiality

The parties hereby agree that all patentable intellectual property associated with the manufacture and supply of the Product is to be the sole property of CMS, and Aubrey Group hereby agrees to assign all rights and execute all supporting documents necessary to formally evidence same. Aubrey Group also agrees to keep all such information confidential to the extent not already in the public domain as described in Section 2c., and both parties hereby agree to keep the remaining terms of this agreement confidential absent the express written consent of the other.

In witness whereof, the parties hereto have caused this Agreement to be duly and properly executed, which is evidenced by the authorized representatives signatures below.


On behalf of: Clinical Micro Systems, Inc.

/s/ Bruce A. Huebner
[image: ]

Signature

Bruce Huebner
[image: ]

Name

President
[image: ]

Title
[image: ]



On behalf of: Aubrey Group Inc.

/s/ Vytas Pazemenas
[image: ]

Signature

Vytas Pazemenas
[image: ]

Name

President and CEO
[image: ]

Title
[image: ]
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TRITON™ MANUFACTURING SERVICES AGREEMENT[image: ]

Appendices A and B

Appendix A – Complete Systems

	
	
	
	
	
	Quantity
	

	
	***
	***
	***
	***

	System With Three Processors
	***
	***
	***
	***

	System With Two Processors
	***
	***
	***
	***

	System With One Processor
	***
	***
	***
	***

	
	Appendix B – Components and Spare Parts
	
	
	

	
	
	
	
	
	Quantity
	

	
	***
	***
	***
	***

	Cartridge Module Only
	***
	***
	***
	***

	Processor Only
	***
	***
	***
	***

	Other Spare Parts
	***
	
	
	


[image: ]

· Portions of this page have been omitted pursuant to a request for Confidential Treatment filed separately with the Commission. 18

EXHIBIT 10.26

FIRST AMENDMENT TO TRITON™ MANUFACTURING SERVICES AGREEMENT

THIS FIRST AMENDMENT TO TRITON™ MANUFACTURING SERVICES AGREEMENT (this “Amendment”) is made effective as of 7 May 2009, by and between CLINICAL MICRO SENSORS, INC. (d/b/a Osmetech Molecular Diagnostics), a Delaware corporation (“OSMETECH”), having a principal place of business in Pasadena, California, and AUBREY GROUP, INC., a California corporation (“Aubrey Group”).

Recitals

WHEREAS, OSMETECH and Aubrey Group have entered into that certain Triton™ Manufacturing Services Agreement, dated as of February 1, 2007 (the “Agreement”), pursuant to which Aubrey Group has agreed to manufacture and sell to OSMETECH certain Triton™ units, as more particularly described in the Agreement; and

WHEREAS, OSMETECH and Aubrey Group desire to further modify the Agreement, as set forth in this Amendment; and WHEREAS it is mutually understood that the name of the manufactured instrument has since changed from Triton™ to “XT-8”); NOW, THEREFORE, OSMETECH and Aubrey Group hereby agree as follows:

1. Definitions. Any capitalized terms used but not defined in this Amendment shall have the meanings set forth in the Agreement.

2. Grant of Security Interest. The following provision is hereby added to the Agreement as a new Section 21:

“Section 21. Security Interest

21.1 Granting Clause. Subject to offset by Aubrey Group of any and all amounts owed to Aubrey Group by OSMETECH including but not limited to amounts set forth in Sections 5, 11 and 12 of the Triton Manufacturing Service Agreement dated February 1, 2007, Aubrey Group hereby grants a security interest to OSMETECH in Aubrey Group’s right, title and interest in, to and under the following collateral, wherever located and whether now existing or hereafter arising (the “Security Interest”): raw materials, work in process, and finished goods that relate to, and are the subject of, the Purchase Orders, all warranties and general intangibles related thereto, the products and proceeds of any of the foregoing, including, but not limited to, all insurance proceeds related thereto or arising therefrom; and, to the extent monies advanced by OSMETECH to Aubrey Group exceed the cost of the forgoing, the difference (collectively, “Collateral”).

21.2 Filing of Financing and Continuation Statements. Aubrey Group hereby authorizes OSMETECH to file a financing statement to the extent OSMETECH holds security interest in OSMETECH Collateral or continuation statements, and

amendments to financing statements, or any similar documents in any jurisdictions and with any filing offices as OSMETECH may reasonably determine are necessary or advisable to perfect the Security Interest in the Collateral for the benefit of OSMETECH.[image: ]

21.3 Perfection; Information. Aubrey Group hereby agrees that from time to time, Aubrey Group shall promptly execute and deliver all further instruments and documents, and take all further action, that may be reasonably necessary, or that OSMETECH may reasonably request, in order to perfect, to ensure the continued perfection of, and to ensure the first priority (in favor of OSMETECH) of the Security Interest in the Collateral or to enable OSMETECH to exercise and enforce its rights and remedies hereunder with respect to the Collateral. Aubrey Group shall promptly upon receipt of OSMETECH’s written request provide to OSMETECH all information it may reasonably request concerning the Collateral to enable OSMETECH to enforce the provisions of this Agreement.

21.4 Covenant. Aubrey Group shall not transfer or further encumber the Collateral, or permit any lien or security interest to exist with respect to the Collateral, except in favor OSMETECH.

21.5 Events of Default. Each of the following occurrences shall constitute an event of default under this Agreement (each, an “Event of Default”):

(a) Aubrey Group shall fail to observe or perform any covenant or agreement in this Agreement binding on it; (b) Aubrey Group shall commence any case, proceeding or other voluntary action seeking to have an order for relief entered with respect to it, or seeking to adjudicate it bankrupt or insolvent, or seeking liquidation, arrangement, adjustment, winding-up, reorganization, dissolution, composition under Title 11, United States Code or any other law of any jurisdiction relating to bankruptcy, insolvency, reorganization, conservatorship, or similar law for the relief of debtors (“Bankruptcy Law”) or other relief with respect to it or its debts; (c) Aubrey Group shall apply for, or consent or acquiesce to, the appointment of, a receiver, administrator, administrative receiver, liquidator, sequestrator, trustee or other official with similar powers for itself or any substantial part of its assets; (d) Aubrey Group shall make a general assignment for the benefit of its creditors; (e) an involuntary case shall be commenced seeking liquidation or reorganization of Aubrey Group under the Bankruptcy Law, or seeking issuance of a warrant of attachment, execution or distraint, or any similar proceedings shall be commenced against Aubrey Group under any other applicable law; (f) a decree or order of a court having jurisdiction in the premises for the appointment of a receiver, administrator, administrative receiver, liquidator, sequestrator, trustee or other official having similar powers, over Aubrey Group or all or a part of its property shall have been entered; or (g) any other similar relief shall be granted against Aubrey Group under any applicable Bankruptcy Law, or Aubrey Group shall file a petition or consent or shall otherwise institute any similar proceeding under any other applicable law.

21.6 Remedies Upon an Event of Default. Upon the occurrence of an Event of Default and at any time thereafter, OSMETECH may exercise any one or more of the following rights or remedies: (a) exercise and enforce any and all rights and remedies available upon default to a secured party under the Uniform Commercial Code as in
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effect from time to time in the State of California; and (b) exercise or enforce any or all other rights or remedies available to OSMETECH by law or agreement against the Collateral, against Aubrey Group or against any other person or property.[image: ]

21.7 Termination of Security Interest. Upon the termination of this Agreement and performance by Aubrey Group of all of its obligations under this Agreement, the Security Interest shall automatically terminate and all rights to the Collateral shall revert to Aubrey Group without any further action of OSMETECH. Upon any such termination, OSMETECH shall, at Aubrey Group’s expense and upon its written direction, deliver to Aubrey Group such documents (including Uniform Commercial Code termination statements) as Aubrey Group shall reasonably request to evidence the termination of the Security Interest.”

3. Successors. This Amendment shall inure to the benefit of the permitted successors or assigns of the parties.

4. Governing law. This Amendment shall be construed and interpreted in accordance with the laws of the State of California.

5. Counterparts. This Amendment may be executed in any number of counterparts all of which taken together shall constitute one and the same instrument and any of the parties or signatories hereby may execute this Amendment by signing any such counterpart. The parties hereto may execute and deliver this Amendment by forwarding facsimile, PDF format or other means of copies of this Amendment showing execution by the parties sending the same, and the parties agree and intend that such signature shall have the same effect as an original signature, that the parties shall be bound by such means of execution and delivery, and that the parties hereby waive any defense to validity based on any such copies or signatures.

6. Entire Agreement. This Amendment constitutes the entire understanding of the parties with respect to the subject matter hereof and supercedes all prior agreements relating thereto, written or oral, between the parties. This Amendment may be modified only in writing an duly signed by authorized representatives of both parties.

[Signatures on next page]
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IN WITNESS WHEREOF, the parties hereto have executed this Amendment as of the day and year set forth above.[image: ]

CLINICAL MICRO SENSORS, INC.,

a California corporation

	By:
	/s/ Pankaj Singhal

	Name:
	Pankaj Singhal

	Title:
	Chief Operating Officer



AUBREY GROUP, INC.,

a California corporation

	By:
	/s/ Nicholas A. Mione

	Name:
	Nicholas A. Mione

	Title:
	Vice President Finance
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Exhibit 23.2

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the use in this Amendment No. 1 to the Registration Statement on Form S-1 of our report dated March 18, 2010, relating to the financial statement of GenMark Diagnostics, Inc. (the “Company”) appearing in the Prospectus, which is part of this Registration Statement.

We also consent to the reference to us under the heading “Experts” in such Prospectus.

/s/ Deloitte & Touche LLP

San Diego, CA

April 20, 2010

Exhibit 23.3

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the use in this Amendment No. 1 to the Registration Statement on Form S-1 of our report dated March 19, 2010 relating to the financial statements of Osmetech plc, and subsidiaries appearing in the Prospectus, which is part of this Registration Statement.

We also consent to the reference to us under the heading “Experts” in such Prospectus.

/s/ DELOITTE LLP

St. Albans, United Kingdom

April 20, 2010
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Exhibit 99.1

THIS DOCUMENT IS IMPORTANT AND REQUIRES

YOUR IMMEDIATE ATTENTION
















Proposed Scheme of Arrangement

to establish

Osmetech plc

as a wholly owned subsidiary of

GenMark Diagnostics, Inc.

and

proposed listing of GenMark Diagnostics, Inc.

on the NASDAQ Global Market

and

proposed issue of new common shares

by GenMark Diagnostics, Inc.
















Circular to Osmetech Shareholders, Osmetech Optionholders and Osmetech Warrantholders
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THIS DOCUMENT IS IMPORTANT AND REQUIRES YOUR IMMEDIATE ATTENTION.

PART II OF THIS DOCUMENT COMPRISES AN EXPLANATORY STATEMENT IN COMPLIANCE WITH SECTION 897 OF THE COMPANIES ACT 2006. If you are in any doubt as to the action you should take, you are recommended to seek immediately your own personal financial advice from your stockbroker, bank manager, solicitor, accountant or other independent financial adviser who, if you are taking advice in the United Kingdom, is authorised under the FSMA or, if you are in a territory outside the United Kingdom, is an appropriately authorised independent financial adviser. Capitalised terms used throughout this document have the meanings set forth in Part VII of this document.
If you have sold or otherwise transferred all of your Osmetech Shares, please send this document as soon as possible to the purchaser or transferee or to the stockbroker, bank or other agent through whom the sale or transfer was effected for delivery to the purchaser or transferee. However, such documents should not be forwarded or transmitted in or into any jurisdiction in which such act would constitute a violation of the relevant laws of such jurisdiction. If you have sold or otherwise transferred only part of your holding of Osmetech Shares, you should immediately consult the stockbroker, bank or other agent through whom the sale or transfer was effected.

The GenMark Shares are intended to be quoted on the NASDAQ Global Market. Once made, the application for quotation on NASDAQ is expected to become effective and trading in GenMark Shares on NASDAQ is expected to commence at 2.30 p.m. (9.30 a.m. New York time) on 25 May 2010, being the expected Effective Date. The GenMark Shares will not be admitted to AIM or to the Official List or to trading on the London Stock Exchange’s main market for listed securities.

It is intended that the existing quotation of the Osmetech Shares on AIM will be cancelled on the business day following the Effective Date.

Following implementation of the Proposal, GenMark will be governed by the General Corporation Law of the State of Delaware and the Exchange Act of 1934, amongst other state and federal laws of the United States.
[image: ]

OSMETECH PLC

Proposed scheme of arrangement
(under Part 26 of the Companies Act 2006)
to establish
Osmetech plc

as a

wholly-owned subsidiary of
GenMark Diagnostics, Inc.

and proposed listing of GenMark on the NASDAQ Global Market and proposed issue of new common shares by GenMark
[image: ]

The release, publication or distribution of this document and any of the accompanying documents in or into jurisdictions other than the United Kingdom or the United States may be restricted by laws of those jurisdictions and therefore persons into whose possession this document or any of the accompanying documents comes should inform themselves about, and observe, any such restrictions. Failure to comply with any such restrictions may constitute a violation of the securities laws of any such jurisdiction. This document and the accompanying documents have been prepared pursuant to, and for the purposes of complying with, English law and the information disclosed may not be the same as that which would have been disclosed if this document and the accompanying documents had been prepared in accordance with the laws of jurisdictions outside the United Kingdom.

This document is not an offer for sale of any Securities in the United States.

Securities may not be offered or sold in the United States unless registered under the Securities Act of 1933, as amended, and applicable state securities laws or exempt from such registration. In reliance on the exemption provided by Section 3(a)(10) of the Securities Act, the issuance of the GenMark Shares to be issued pursuant to the Scheme has not been and will not be registered with the SEC under the Securities Act. In reliance on the pre-emption of state securities laws attached to a NASDAQ Global Market quotation of the GenMark Shares, the issuance of the GenMark Shares to be issued pursuant to the Scheme has not been and will not be registered under the securities laws of any state or other jurisdiction of the United States. Persons who are affiliates of GenMark after the implementation of the Scheme will be subject to certain US transfer restrictions relating to GenMark Shares received under the Scheme as more fully described in paragraph 7.2 (Transfer Restrictions) of Part II.

You should read the whole of this document along with the accompanying documents. Your attention is drawn to the letter from the Chairman of Osmetech on pages 17 to 22 of this document, recommending that Osmetech Shareholders vote in favour of the Scheme of Arrangement at the Court Meeting and in favour of the resolutions relating to the Proposal to be proposed at the Scheme GM.

Your attention is drawn to the section headed “Risk factors” set out on pages 6 to 7 of this document for a discussion of certain factors that should be considered by Osmetech Shareholders when considering what action to take in connection with the Court Meeting and the Scheme GM.

Notices of the Court Meeting and the Scheme GM, and details of the time, date and venue of each meeting, are set out on pages 72 to 79 of this document.

Osmetech Shareholders are asked to complete and return the relevant enclosed forms of proxy in accordance with the instructions printed thereon as soon as possible, but in any event so as to be received by the Company’s registrar, Capita Registrars, PXS, 34 Beckenham Road, Beckenham, Kent BR3 4TU, not later than 48 hours before the relevant meeting. If the form of proxy for the Court Meeting is not lodged by then, it may be handed to Capita Registrars, on behalf of the chairman of the Court Meeting before the start of the taking of the poll at the Court Meeting.

The action to be taken by Osmetech Shareholders is detailed on pages 34 and 35 of this document.

Apart from the responsibilities and liabilities, if any, which may be imposed on Canaccord Adams by the FSMA or the regulatory regime established thereunder, Canaccord Adams does not accept any responsibility whatsoever for the contents of this document or for any statement made or purported to be made by it, or on its behalf, in connection with Osmetech, GenMark, the Osmetech Shares, the GenMark Shares or the Proposal. Canaccord Adams accordingly disclaims all and any liability whether arising in tort, contract or otherwise (save as referred to above) which it might otherwise have in respect of this document or any such statement.

Canaccord Adams, which is authorised and regulated in the United Kingdom by the FSA, is acting exclusively for Osmetech and GenMark and no one else in connection with the Proposal and will not be responsible to anyone other than Osmetech and GenMark for providing the protections afforded to clients of Canaccord Adams nor for providing advice in relation to the Proposal or the contents of this document, or any matter referred to herein.

This document does not constitute an offer or an invitation to any person to subscribe for or to purchase any securities in GenMark.

The GenMark Shares to be issued pursuant to the Scheme will only be issued to Osmetech Shareholders in accordance with the terms of the Scheme.

No shares in GenMark have been marketed to, nor are any shares in GenMark available for purchase by, the public in the United Kingdom in connection with the listing of the GenMark Shares on the NASDAQ Global Market. This document does not constitute, and neither Osmetech or GenMark is making, any offer of transferable securities to the public within the meaning of sections 85 and 102B of the FSMA. This document is not an approved prospectus for the purposes of and as defined in section 85 of the FSMA and has not been prepared in accordance with the Prospectus Rules and has not been approved by the FSA or by any other authority which could be a competent authority for the purposes of the Prospectus Directive.
The statements contained in this document are made as at the date of this document unless some other time is specified in relation to them, and service or delivery of this document shall not give rise to any implication that there has been no change in the facts set forth herein since such date.
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EXPECTED TIMETABLE OF PRINCIPAL EVENTS

The following indicative timetable sets out the expected dates (subject to note 6 below) for the implementation of the Proposal.

	Event
	
	Time and/or date(1)

	Latest time for lodging blue forms of proxy for the Court Meeting
	11.30 a.m. on 18 April 2010(2)

	Latest time for lodging white forms of proxy for the Scheme GM
	11.45 a.m. on 18 April 2010(3)

	Voting Record Time for the Court Meeting and the Scheme GM
	6.00 p.m. on 18 April 2010(4)

	Court Meeting
	11.30 a.m. on 20 April 2010

	Scheme GM
	11.45 a.m. on 20 April 2010(5)

	The following dates are subject to change (please see note (6) below)
	

	Reduction Record Time
	6.00 p.m. on 19 May 2010(6)

	Last day of dealings in Osmetech Shares
	Up until 4.30 p.m. on 19 May 2010

	Suspension of trading of Osmetech Shares on AIM
	7.00 a.m. on 20 May 2010(6)

	Court Hearing to sanction the Scheme and Capital Reduction
	20 May 2010(6)

	Conditional dealings commence in GenMark Fundraising Shares
	2.00 p.m. (9.00 a.m. New York time) on

	
	
	20 May 2010(6)

	Last day and time for receipt of transfers of Osmetech Shares for registration
	12.00 p.m. on 24 May 2010(6)

	Scheme Record Time
	6.00 p.m. on 24 May 2010(6)

	Effective Date of the Scheme
	25 May 2010(6)

	Commencement of trading on the NASDAQ Global Market in GenMark including in relation to
	2.30 p.m. (9.30 a.m. New York time) on 25 May

	GenMark Fundraising Shares
	2010(6)

	Cancellation of quotation of Osmetech Shares on AIM
	7.00 a.m. on 26 May 2010(6)

	Latest date for despatch of DRS statements (if applicable) in respect of GenMark Shares
	24 June 2010(6)


[image: ]

Notes:

(1) References to time in this document are to London time, unless otherwise stated.

(2) It is requested that forms of proxy for the Court Meeting be lodged at least 48 hours prior to the appointed time for the Court Meeting (or, in the case of an adjournment, not later than 48 hours before the time fixed for the holding of the adjourned Court Meeting), although forms of proxy not so lodged may be handed to the Company’s registrars, Capita Registrars, on behalf of the chairman of the Court Meeting before the taking of the poll at the Court Meeting.

(3) Forms of proxy for the Scheme GM must be lodged at least 48 hours prior to the Scheme GM (or, in the case of an adjournment, not later than 48 hours before the time fixed for the holding of the adjourned Scheme GM). Forms of proxy for the Scheme GM not lodged by this time will be invalid.

(4) If either the Court Meeting or the Scheme GM is adjourned, the Voting Record Time for the adjourned Shareholder Meeting will be 6.00 p.m. on the date two days before the date set for the adjourned Shareholder Meeting.

(5) Or as soon thereafter as the Court Meeting shall have concluded or been adjourned.

(6) These dates are indicative only and will depend, among other things, on the date upon which the Court sanctions the Scheme and confirms the associated Capital Reduction as well as the date on which the Court Order is delivered to the Registrar. These dates may also be adjusted to the extent that the dates of the GenMark Fundraising and the NASDAQ Listing are amended. If any of the dates set out above (including, inter alia, the expected date of the Court Hearing) change, the Company will give notice of the change by issuing an announcement through a Regulatory Information Service and by notice on the Company’s website.
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ENCLOSURES

All Osmetech Shareholders will find enclosed with this document:

· a BLUE form of proxy for use in connection with the Court Meeting; and

· a WHITE form of proxy for use in connection with the Scheme GM.

HELPLINES

Osmetech Shareholders who have any questions about this document (other than in relation to the transfer of the GenMark Shares issued pursuant to the Scheme), the Court Meeting or the Scheme GM, or are in any doubt as to how to complete the forms of proxy for the Shareholder Meetings, should call Osmetech’s registrar, Capita Registrars, between 9.00 a.m. and 5.00 p.m. (London time) Monday to Friday on 0871 664 0321 or, if telephoning from outside the UK, on +44 208 639 3399. Calls to the Capita Registrars’ 0871 664 0321 number are charged at 10 pence per minute (including VAT) plus any of your service provider’s network charges. Calls to the Capita Registrars’ +44 208 639 3399 number from outside the UK are charged at applicable international rates. Osmetech Shareholders who have any questions about the transfer of GenMark Shares issued pursuant to the Scheme should call AST, GenMark’s registrar and transfer agent, between 8.00 a.m. and 5.00 p.m. (Eastern time) Monday to Friday on 1-800-937-5449 or if telephoning from outside the US on +1-718-921-8124. Calls to AST’s 1-800-937-5449 number are not subject to any charges (however your service provider’s network charges may apply). Calls to AST’s +1-718-921-8124 number from outside the US are charged at applicable international rates.

Different charges may apply to calls made from mobile telephones and calls may be recorded and monitored randomly for security and training purposes.

Helpline operators cannot provide financial, taxation or legal advice or advice on the merits of the Proposal.

Helplines are open Monday to Friday (excluding public holidays) during normal business hours in the relevant jurisdiction.
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LEGAL NOTICES

The GenMark Shares to be issued pursuant to the Scheme will only be issued to Osmetech Shareholders in accordance with the terms of the Scheme. Nothing contained in this document shall constitute an offer to sell, or a solicitation of any offer to purchase or subscribe for, any shares in Osmetech or GenMark, nor shall it form the basis of, or be relied upon in connection with, any contract for such purchase or subscription.

Securities may not be offered or sold in the United States unless registered under the Securities Act and applicable state securities laws or exempt from such registration. In reliance on the exemption provided by Section 3(a)(10) of the Securities Act, the issuance of the GenMark Shares to be issued pursuant to the Scheme has not been and will not be registered with the SEC under the Securities Act. In reliance on the pre-emption of state securities laws attached to a NASDAQ Global Market quotation of the GenMark Shares, the issuance of the GenMark Shares to be issued pursuant to the Scheme has not been and will not be registered under the securities laws of any state or other jurisdiction of the United States. Persons who are affiliates of GenMark after the implementation of the Scheme will be subject to certain US transfer restrictions relating to GenMark Shares received under the Scheme as more fully described in paragraph 7.2 (Transfer Restrictions) of Part II of this document.

FORWARD-LOOKING STATEMENTS

Statements in this document regarding the Scheme, including expectations with respect to the timetable for completing the Scheme, future financial operating results, potential benefits of the Scheme, and future opportunities for GenMark as well as any other statements about the future expectations, beliefs, goals, plans or prospects of the management of GenMark constitute “forward-looking” statements. Any statements that are not statements of historical fact (including statements containing the words “believe”, “plan”, “anticipate”, “expect”, “estimate”, and similar expressions) should also be considered to be forward-looking in nature. There are a number of important factors that could cause actual results or events to differ materially from those indicated by such forward-looking statements, including decreases in demand for Osmetech’s products and other factors described in Osmetech’s Annual Report for the year ended 31 December 2009. Osmetech disclaims any intention or obligation to update any forward-looking statements as a result of developments occurring after the date of this document.

All forward-looking statements should be read, in particular, in the context of the risk and other factors described in this section. Osmetech Shareholders are cautioned not to place undue weight on these forward-looking statements. Actual results may differ materially from those anticipated in such forward-looking statements even if experience or future changes make it clear that any projected results expressed or implied therein may not be realised. More detailed information about these and other risk factors is set forth in the section headed “Risk factors” set out on pages 6 to 7 of this document and on pages 11 and 12 of Osmetech’s annual report and accounts for the year ended 31 December 2008 which is available from Osmetech’s website at www.osmetech.com or can be viewed at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA from the date of this document until the Effective Date.
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RISK FACTORS

The following risks and uncertainties relating to the Proposal should be carefully considered in addition to the other information set out in this document. There may be additional risks and uncertainties relating to the Proposal not presently known to the Directors or that the Directors currently deem immaterial which may have a material adverse effect on the Osmetech Group.

Implementation of the Proposal

· There can be no certainty that the Scheme will be approved by Osmetech Shareholders or sanctioned by the Court, or that the Proposal will otherwise be completed.

Market price of GenMark Shares

· The GenMark Shares are intended to be listed on the NASDAQ Global Market and the existing quotation of Osmetech’s Shares on AIM is intended to be cancelled. GenMark’s share price may be significantly affected by short-term changes in its financial condition or results of operations as reflected in its quarterly earnings reports.

· Other factors unrelated to the Osmetech Group’s performance that may have an effect on the price of the GenMark Shares include: the extent of analytical coverage available to investors concerning the Osmetech Group’s business that may be limited if investment banks with research capabilities do not continue to follow GenMark’s securities; and any lessening in trading volume and general market interest in GenMark’s securities that may affect an investor’s ability to trade significant numbers of GenMark Shares. As a result of these factors, the market price of the GenMark Shares at any given point in time may not accurately reflect GenMark’s long-term value.

Future sales of GenMark Shares by existing shareholders

· Sales of a large number of GenMark Shares in the public markets, or the potential for such sales, could decrease the trading price of GenMark Shares and could impair GenMark’s ability to raise capital through future issues of GenMark Shares.

· Due to the change in domicile, certain shareholders may no longer be able to hold shares in GenMark due to their investment mandates.

Dilution of GenMark Shares

· As there are no pre-emption rights for shareholders under the GenMark By-laws, an increase in the number of common shares in the capital of GenMark in the market through further issues by GenMark could result in the voting power of GenMark’s existing shareholders being diluted.

Changes in tax treatment

· Any change in current tax law or practice could adversely affect the tax consequence of the Proposal to Osmetech Shareholders.

· The statements in this document are brief and general summaries of United Kingdom and United States taxation treatment of the Proposal. The summaries are based on existing law, including statutes, regulations, administrative rulings and court decisions, and what is understood to be current HMRC and IRS practice, all as in effect at the date of this document. Future legislative, judicial or administrative changes or interpretations could be retroactive and could affect the tax consequences of the Proposal to Osmetech Shareholders.

HM Revenue & Customs Clearance

· HMRC have granted clearance under section 138 of the Taxation of Chargeable Gains Act 1992 that the Scheme is being carried out for bona fide commercial purposes and does not form part of a scheme or arrangement of which the main purpose, or one of the main purposes, is the avoidance of a liability to capital gains tax or corporation tax. This should ensure that no Osmetech Shareholders will be treated as having made a disposal of their Osmetech Shares for the purposes of UK taxation of chargeable gains as reconstruction relief under section 136 Taxation of Chargeable Gains Act 1992 should apply. Although HMRC’s practice is that they will not give a clearance where it is apparent to them that the conditions for reconstruction relief are not met, it cannot be guaranteed that HMRC will not challenge the availability of reconstruction relief. If
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successful, this could result in either a taxable capital gain or allowable loss for Osmetech Shareholders (depending on their personal circumstances) as a result of the Scheme.

More extensive US regulation of GenMark

· Osmetech expects that, although as at the date of this document it still qualifies as a “foreign private issuer” under the SEC’s rules, it will cease to so qualify on 30 June 2010, the next date such status is tested, as the number of Osmetech Shares owned by US residents has increased to above 50 per cent. of Osmetech’s issued share capital. Accordingly, Osmetech would become subject to the US public company reporting requirements of the SEC even without the Proposal. Following the Proposal, GenMark and its insiders will become subject to the US reporting, disclosure and corporate governance requirements.

Future business and operations of the Osmetech Group

· The future business and operations of the Osmetech Group may be affected by risks and uncertainties which are unconnected with the Proposal. More detailed information about these risks and uncertainties is set forth in the Company’s annual report and accounts for the year ended 31 December 2008 which is available from Osmetech’s website at www.osmetech.com, or can be viewed at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA from the date of this document until the Effective Date.

Completion of GenMark Fundraising

· As part of the Proposals, GenMark is proposing to raise approximately $40 million through the issuance of GenMark Shares pursuant to the GenMark Fundraising. No assurance can be given that the GenMark Fundraising will be completed. If the GenMark Fundraising is not completed, it will not be possible for the NASDAQ Listing to become effective (and accordingly the GenMark Shares to be issued pursuant to the Scheme would not be listed on the NASDAQ Global Market). The Scheme must have become effective as a pre-condition for the NASDAQ Listing to take effect and for completion of the GenMark Fundraising. A structure is in place to enable the Osmetech Directors, so far as is reasonably practicable, to not take the necessary formal steps to bring the Scheme into effect if it appears that the GenMark Fundraising will not proceed and complete. If the Directors believe (based on the facts known to them immediately prior to the Effective Date) that the GenMark Fundraising will not proceed and complete, the Directors will not take such steps and Osmetech will continue to be traded on AIM as the holding company of the Osmetech Group. In particular, the Court Order sanctioning the Scheme will not be delivered to the Registrar to be registered and for the Scheme to become effective until all of the conditions to closing (save for the condition relating to the Scheme becoming effective) under the Underwriting Agreement have been satisfied or waived. Similarly, to the extent that the GenMark Fundraising and the NASDAQ Listing is delayed, the implementation of the Scheme will be postponed accordingly. In the opinion of the Directors, the structure adopted eliminates any material and reasonably foreseeable risk that the Scheme would proceed but that the GenMark Fundraising and the NASDAQ Listing would not.

Dilutive effect on Osmetech Shareholders arising as a result of the GenMark Fundraising

· The GenMark Fundraising will be on a non pre-emptive basis, which means that the existing Osmetech Shareholders will not have an entitlement to participate in the GenMark Fundraising, although the Underwriters may approach some of the current Osmetech Shareholders as part of the GenMark Fundraising. As at the date of this document, the number and price at which the GenMark Shares will be issued pursuant to the GenMark Fundraising is not known, and will not be known before Osmetech Shareholders vote on the Scheme at the Shareholder Meetings. The number of GenMark Shares to be issued pursuant to the GenMark Fundraising, together with the price at which they will be issued, and accordingly the actual dilutive effect on Osmetech Shareholders as a consequence of the GenMark Fundraising will be announced on AIM when they have been determined. It is anticipated that the GenMark Fundraising will be completed at the same time as the Scheme becomes effective. By voting in favour of the Scheme at the Shareholder Meetings, Osmetech Shareholders will be giving the GenMark Directors discretion to determine the number of GenMark Shares and the price at which they are issued pursuant to the GenMark Fundraising. Whilst the GenMark Fundraising will have a dilutive effect on Osmetech Shareholders, the funds to be raised by the GenMark Fundraising will be available for the future development of the Osmetech Group for the benefit of all Osmetech Shareholders.
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QUESTIONS AND ANSWERS ABOUT THE PROPOSAL

The following section is designed to assist your understanding of the Proposal. However, sole reliance should not be placed upon it and for a full and proper understanding of the Proposal you are advised to read the whole of this document.

1. What is the Proposal? The Proposal is to:
· reorganise the Osmetech Group pursuant to a Court approved scheme of arrangement so that Osmetech becomes a wholly-owned subsidiary of GenMark, a new company incorporated in the State of Delaware, United States, and the current holders of Osmetech Shares become shareholders of GenMark;

· move the trading facility of the parent company of the Osmetech Group from AIM to the NASDAQ Global Market; and

· implement an equity fundraising in GenMark.

The Proposal is described in further detail in paragraph 2 of Part II of this document.

2. What is the Scheme?

Osmetech is proposing to reorganise the Osmetech Group pursuant to a Court approved scheme of arrangement under Part 26 of the Companies Act so that Osmetech becomes a wholly and directly owned subsidiary of GenMark and the existing Osmetech Shareholders become shareholders of GenMark. Immediately following the Scheme becoming effective, former Osmetech Shareholders will hold 100 per cent. of the GenMark Shares in issue, however, as described in further detail in paragraph 2.1 of Part II of this document, the Board also proposes as part of the Proposal to implement an equity fundraising in GenMark immediately after the Scheme becomes effective which will not be open to all Osmetech Shareholders. The Scheme will be implemented by cancelling and extinguishing all of the Scheme Shares on the Effective Date, capitalising the reserve created by the cancellation and issuing New Osmetech Shares to GenMark. In return for GenMark’s receipt of New Osmetech Shares, Scheme Shareholders will receive one GenMark Share for every 230 Osmetech Shares previously held by them at the Scheme Record Time (with any fractional entitlements to GenMark Shares being rounded up).

3. When will this all happen?

The Scheme will require the approval of Osmetech Shareholders at the Court Meeting and the Scheme GM, and the sanction of the Court. Both Shareholder Meetings are expected to be held on 20 April 2010 and the Court Hearing is expected to be held on 20 May 2010, although this date is subject to change. Notices of the Court Meeting and the Scheme GM are set out on pages 72 to 79 of this document.

Voting Record Time

Entitlement to attend and vote at the Shareholder Meetings and the number of votes which may be cast thereat will be determined by reference to the register of members of Osmetech at the Voting Record Time, being 6.00 p.m. on 18 April 2010, which is two days before the expected date of the Shareholder Meetings (or, in the event that the Shareholder Meetings are adjourned, by reference to the register of members of Osmetech at 6.00 p.m. on the day that is two days before the adjourned Shareholder Meetings).

Court Meeting

The Court Meeting has been convened for 11.30 a.m. on 20 April 2010 in accordance with the direction of the Court to enable Scheme Shareholders to consider and, if thought fit, approve the Scheme.
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Scheme general meeting

The Scheme GM has been convened for 11.45 a.m. on 20 April 2010 (or as soon thereafter as the Court Meeting shall have concluded or been adjourned) to enable Osmetech Shareholders to consider and, if thought fit, pass certain resolutions relating to the Proposal (including a special resolution which requires a vote of not less than 75 per cent. of the votes cast).

Scheme Record Time

Entitlement to GenMark Shares under the terms of the Scheme will be determined by reference to Osmetech’s register of members as at the Scheme Record Time.

Scheme Effective Date

The Scheme will become effective as soon as a copy of the Court Order (together with the Statement of Capital attached thereto) is delivered to the Registrar for registration. Subject to the necessary Court and Osmetech Shareholder approvals being obtained, this is expected to occur, and the Scheme is expected to become effective, on 25 May 2010. However, this date is subject to change.

NASDAQ Listing

As part of the Proposal, Osmetech intends to apply to list the GenMark Shares to be issued under the Scheme on the NASDAQ Global Market, and to cancel Osmetech’s trading facility on AIM. The NASDAQ Listing is expected to become effective and trading in GenMark Shares on the NASDAQ Global Market is expected to commence at 2.30 p.m. (9.30 a.m. New York time) on 25 May 2010 (assuming the GenMark Fundraising Shares are also listed on the NASDAQ Global Market at the same time), the day on which the Scheme of Arrangement is expected to become effective. Any GenMark Fundraising Shares are also expected to be listed on the NASDAQ Global Market at the same time.

The Osmetech Shares are expected to be suspended from trading on AIM at 7.00 a.m. on 20 May 2010 and the cancellation of the AIM Trading Facility of Osmetech Shares is expected to take effect from 7.00 a.m. on 26 May 2010.

The expected timetable of principal events to give effect to the Proposal is set out on page 3 of this document. Please also see the response to question 24 (What is the GenMark Fundraising?) in relation to the interplay between completion of the Scheme, the NASDAQ Listing and the GenMark Fundraising.

4. Why is Osmetech doing this?

The Board believes that the proposal to move to a US listing on the NASDAQ Global Market is in the best interests of Osmetech Shareholders. This is the natural next step in the evolution of the Company’s shareholder base which has seen a steady growth in US ownership since 2006, including a significant increase over the last two years with approximately 57 per cent. of Osmetech’s Ordinary Shares now being beneficially owned by US residents. The Proposal will align the place of listing with the business activities of the Osmetech Group, which are almost entirely based in the US, and where the Board expects the majority of the Osmetech Group’s future growth to take place. Currently over 95 per cent. of the Osmetech Group’s sales and net assets are in the US. The Board considers there to be a potentially larger pool of investors in the US than in the UK who are more familiar with the Osmetech Group’s business and have a better understanding of the US molecular diagnostics industry, which is the current focus of the Osmetech Group. The Board also believes that there is a general reluctance on the part of US investors to invest in UK companies of the size and profile of Osmetech unless they have a trading facility in the US. Furthermore, a significant number of emerging healthcare technology companies trade on the NASDAQ Global Market and the Directors believe that there is a greater knowledge and understanding of those companies in that market.

The Board believes that a NASDAQ Listing will raise the profile of the Osmetech Group amongst the investor community in the US and with potential strategic partners and customers. They also believe that a trading facility on the NASDAQ Global Market may also ultimately provide greater liquidity for Shareholders. In addition, the Board expects that the parent company of the Osmetech Group will benefit from its listing being amongst a more appropriate public company peer group.
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The GenMark Directors have decided not to seek an AIM quotation for the GenMark Shares on account of:

(i) the additional costs involved in obtaining and maintaining an AIM quotation in the UK;

(ii) the fact that following the GenMark Fundraising it is anticipated that a very significant majority of the issued share capital of GenMark will be held by residents in the US and the fact that the entire operations of GenMark will be based in the US; and

(iii) the belief that AIM is a less liquid market than the NASDAQ Global Market for a company such as Osmetech.

5. What will be the effect of the Proposal on Osmetech Shares?

If fully implemented, the Proposal will result in all the Osmetech Shares being replaced by GenMark Shares, on the following basis: one GenMark Share for every 230 Osmetech Shares held at the Scheme Record Time

Osmetech Shareholders will not have to pay anything for the GenMark Shares.

6. Will I receive fractional interests in GenMark Shares in connection with the Proposal?

You will not receive a fractional interest in GenMark Shares in connection with the Proposal. To the extent that you would otherwise be entitled to a fractional interest in GenMark Shares, such fractional interest will be rounded up and a single GenMark Share will be issued in respect of any Scheme Shareholder’s aggregate fractional entitlement to a GenMark Share.

7. Why is Court approval needed?

The Scheme, if approved, will be binding on all Scheme Shareholders, including any Scheme Shareholders who did not vote to approve the Scheme or who voted against the Scheme, when it becomes effective, thereby providing certainty and equality of treatment for Scheme Shareholders. The implementation of the Scheme must satisfy certain legal requirements for the protection of Osmetech Shareholders and creditors and therefore requires the approval of the Court.

8. What are “Scheme Shares”?

Scheme Shares are Osmetech Shares that are: (1) currently in issue or are issued before the Voting Record Time; or (2) issued on or after the Voting Record Time but on or before the Reduction Record Time either on terms that the original or any subsequent holders of such shares are to be bound by the Scheme, or in respect of which the holders are, or have agreed in writing to be, bound by the Scheme (save for any Osmetech Shares held by GenMark). Accordingly, any ordinary shares in Osmetech which you hold at the date of this document will be Scheme Shares. Only Scheme Shares will be cancelled pursuant to the Scheme. It is anticipated that GenMark will acquire one Osmetech Share prior to the Reduction Record Time.

9. What will actually happen to my Scheme Shares?

If the Proposal is fully implemented it will result in Osmetech Shareholders receiving one GenMark Share for every 230 Osmetech Shares held at the Scheme Record Time.

The key steps are as follows:

· all Scheme Shares will be cancelled;

· Osmetech will issue New Osmetech Shares to the new holding company, GenMark;

· GenMark will issue to the Scheme Shareholders one GenMark Share for every 230 Scheme Shares held by them at the Scheme Record Time.

10. When and how will I receive my new shares in GenMark?

GenMark has retained American Stock Transfer & Trust Company LLC to serve as its transfer agent and registrar. Upon the Effective Date of the Scheme, Capita Registrars, the transfer agent
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and registrar for Osmetech, will transfer to AST all information in its possession related to the Osmetech Shareholders as of the Scheme Record Time, including the names, addresses and share holding amounts of each Osmetech Shareholder. The current nominee details (including the account in which Osmetech Shares are currently held) will be replicated by AST. As a result, if Osmetech Shares are held by a nominee on the Scheme Record Time, GenMark Shares will be recorded by AST in the name of the relevant nominee. Those who hold Osmetech Shares via a nominee are advised, to the extent permitted by applicable law or regulation, to contact the relevant nominee. AST will set up an account for each of the Osmetech Shareholders or their respective nominees (as outlined above) and process all future changes to GenMark’s stock records. All GenMark Shares will be held in book-entry form, and no physical stock certificates will be issued. To help facilitate transfers or sales of the GenMark Shares by the former Osmetech Shareholders, GenMark has elected to use the Direct Registration System implemented by the Depository Trust Company for the book-entry shares held by eligible shareholders. DRS facilitates transfers by allowing the GenMark Shares to be electronically transferred between AST and an Eligible Broker selected by a former Osmetech Shareholder. Within 30 days from the Effective Date, each former Osmetech Shareholder will receive information from AST that details their account information and the number of GenMark Shares that are held in book-entry form at AST for such former Osmetech Shareholder. For GenMark Shares placed in DRS, this information also will be contained in a DRS Statement. The information a former Osmetech Shareholder receives from AST, including the DRS Statement, are not negotiable instruments nor a security, and delivery of this information does not itself confer any rights upon the recipient. Nevertheless, this information should be kept with important documents as a record of ownership of these securities.

The GenMark Shares held by those former Osmetech Shareholders who are officers, directors or affiliates of GenMark or who are subject to contractual transfer restrictions will not be placed in DRS and will continue to be held in book-entry form at AST. At the time these transfer restrictions are satisfied or lapse, the non-restricted GenMark Shares will be entered into DRS, and allowed to be transferred as outlined above.

For further information please see paragraph 7.2 of Part II of this document.

11. Do I need to vote?

Your vote is important. In particular, the Court needs to be satisfied that there is a fair representation of the opinion of Scheme Shareholders at the Court Meeting.

Osmetech Shareholders are therefore urged to complete, sign and return BOTH of the enclosed forms of proxy as soon as possible. This will not preclude Osmetech Shareholders from attending the Shareholder Meetings in person. The BLUE form of proxy is for the Court Meeting and the WHITE form of proxy is for the Scheme GM.

12. Who is entitled to vote?

Only Osmetech Shareholders entered in the register of members of Osmetech at the Voting Record Time will be entitled to attend and vote at the Shareholder Meetings.

If you are not the registered holder of your Osmetech Shares, the registered holder may be entitled to vote your Osmetech Shares if you provide that holder with instructions on how to vote. If your broker is the registered holder of your Osmetech Shares, you should instruct your broker to vote your Osmetech Shares following the directions provided by you to your broker.

If your broker has not received instructions from you and does not vote your Osmetech Shares, your shares will not be counted towards the number of shares considered present at the Shareholder Meetings and will not have an effect on the outcome of the vote.

13. Why are there two Shareholder Meetings?

There are two Shareholder Meetings, being the Court Meeting and a subsequent Scheme GM, which are being called for different purposes and which will be held on the same day. The Court Meeting is a statutory requirement of the Scheme and is convened by the Court solely to approve the Scheme itself. The Scheme GM is a general meeting of the Company convened by the Company in order to pass a special resolution which is necessary to implement the Proposal (including the Scheme). Before the Court’s approval can be sought to sanction the Scheme, the
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Scheme will require approval by Scheme Shareholders at the Court Meeting and the passing of the proposed special resolution by Osmetech Shareholders at the Scheme GM.

The Shareholder Meetings are to be held at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA from 11.30 a.m. on 20 April 2010. The formal notices in respect of the Shareholder Meetings are set out on pages 72 to 79 of this document. Osmetech Shareholders who are unable or would prefer not to attend the Shareholder Meetings are encouraged to vote by completing and returning the enclosed forms of proxy in accordance with the instructions printed thereon.

14. How do I vote if my Osmetech Shares are registered in my name?

If you are a Osmetech Shareholder, forms of proxy for your use in connection with the Shareholder Meetings are enclosed with this document. Whether or not you propose to attend the Shareholder Meetings, you should complete and sign the attached forms of proxy in accordance with the instructions on them. Completed forms of proxy should be returned to Osmetech’s registrar, Capita Registrars, PXS, 34 Beckenham Road, Beckenham, Kent BR3 4TU.

Osmetech Shareholders are requested to lodge BLUE forms of proxy, for use in connection with the Court Meeting, at least 48 hours before the time appointed for the Court Meeting (on the basis of the expected timetable, this will be by no later than 11.30 a.m. on 18 April 2010 or, if the Court Meeting is adjourned, 48 hours before the time set for the holding of the adjourned meeting). BLUE forms of proxy not lodged (i.e. received by Capita Registrars) by such time may be handed to the Company’s registrars, Capita Registrars, on behalf of the chairman of the Court Meeting before the taking of the poll at the Court Meeting.

WHITE forms of proxy, for use in connection with the Scheme GM, must be lodged (i.e. received by Capita Registrars) at least 48 hours before the time appointed for the Scheme GM (on the basis of the expected timetable, this will be by no later than 11.45 a.m. on 18 April 2010 or if the Scheme GM is adjourned 48 hours before the time set for the holding of the adjourned meeting). WHITE forms of proxy not lodged by such time will be invalid.

15. If my broker is the registered holder of my Osmetech Shares, will my broker vote my shares for me?

If you are not the registered holder of your Osmetech Shares, the registered holder may be entitled to vote your Osmetech Shares if you provide that holder with instructions on how to vote. You should instruct your broker to vote your Osmetech Shares, following the directions provided to you by your broker.

If your broker has not received instructions from you and does not vote your Osmetech Shares, your shares will not be counted towards the number of shares considered present at the Shareholder Meetings and will not have an effect on the outcome of the vote.

16. What should I do with my Osmetech Share certificate?

On the Effective Date (which is expected to be 25 May 2010, although this date is subject to change), Osmetech Share certificates will cease to be valid. Any share certificates issued in respect of Osmetech Shares will not need to be returned to AST or to GenMark (although GenMark reserves the right to request Osmetech Shareholders who hold their Osmetech Shares in certificated form to send such certificates to GenMark for cancellation).

17. What if I am resident outside of the United Kingdom or the United States?

If you are resident outside the United Kingdom or the United States, or a national or citizen of jurisdictions outside the United Kingdom or the United States, you should read paragraph 9 of Part II and paragraph 3 of Part V of this document.

18. Are there any taxation consequences of the Proposal?

(a) Disposal of Osmetech Shares

Subject to the statements made in the Risk Factors section of this document, any UK resident or ordinarily resident Osmetech Shareholder should not be treated as having made a disposal of their
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Osmetech Shares for the purposes of UK taxation of chargeable gains as a result of the Scheme being implemented. Non-UK resident Osmetech Shareholders will generally not be subject to UK taxation on chargeable gains in respect of their holdings of Osmetech Shares.

(b) Dividend treatment

UK resident individual shareholders are currently entitled to a non-payable tax credit on dividends that they receive from Osmetech. Such shareholders will also generally be entitled to a non-payable tax credit on dividends that they receive from GenMark. UK resident corporate shareholders (and shareholders who are taxed in the same manner as a UK corporation tax payer) are in general currently exempt from tax on dividends that they receive from Osmetech. Such shareholders will also generally be exempt from tax on dividends that they receive from GenMark on their common shares.

Please refer to paragraph 6 of Part VI of this document for a more detailed description of the tax consequences for UK and US resident Osmetech Shareholders. For all other jurisdictions, or if you are in any doubt about your taxation position, you should consult your professional adviser.

19. What if I hold Osmetech Options or Osmetech Warrants?

Osmetech Optionholders and Osmetech Warrantholders should read paragraph 10 of Part II of this document for further information in relation to how the Osmetech Options and Osmetech Warrants will be affected by the Scheme.

20. What will GenMark’s dividend policy be?

To date, Osmetech has not paid a dividend to Osmetech Shareholders. There are currently no plans to pay a dividend but if GenMark does pay a dividend in the future, such dividends will be in US dollars.

21. Will I be able to trade my Osmetech Shares during the time between the date of this document and the Effective Date of the Scheme?

You will be able to trade your Osmetech Shares during the time between the date of this document and the close of business on the day before the Suspension Date. The last date for dealings in Osmetech Shares is therefore expected to be 19 May 2010, although this date is subject to change.

Certificated Holders of Osmetech Shares should note, however, that, if they intend to trade their Osmetech Shares between the date of this document and the Suspension Date, they must ensure that the relevant trade has completed (i.e. settled) by no later than the Scheme Record Time, which is expected to be 6.00 p.m. on 24 May 2010, although this date is subject to change. If any trades in certificated Osmetech Shares have not settled by this time, the relevant Osmetech Shareholder will be required to make arrangements with his financial adviser and/or broker to ensure that the trade is satisfied by the transfer of GenMark Shares. Capita Registrars have indicated that in order to ensure that trades are completed by this time they must have received the documents necessary to effect the transfer by no later than 12.00 p.m. on the day of the Scheme Record Time.

If Certificated Holders of Osmetech Shares are in any doubt as to what action they should take, they should seek advice from their financial adviser and/or broker.

As noted above, Osmetech is applying to list the GenMark Shares to be issued under the Scheme on the NASDAQ Global Market, and it is expected that Osmetech Shareholders will be able to trade their GenMark Shares on the NASDAQ Global Market from shortly after 25 May 2010 onwards, although this date is subject to change.

The Effective Date is expected to be on or about 25 May 2010, although this date is subject to change.
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22. Will US regulation of GenMark be the same as for Osmetech?

Osmetech expects that although, as at the date of this document, it still qualifies as a “foreign private issuer” under the SEC’s rules it will cease to so qualify on 30 June 2010, the next date such status is tested, as the number of Osmetech Shares owned by US residents has increased to above 50 per cent. of Osmetech’s Shares. Accordingly, Osmetech would become subject to the US public company reporting requirements of the SEC even without the Proposal. Following the Proposal, GenMark and its insiders will become subject to the US reporting, disclosure and corporate governance requirements, including but not limited to:

· quarterly and annual reporting on US forms;

· proxy rules and disclosure;

· current reporting on Form 8-K;

· financial statements prepared in accordance with US GAAP;

· insider reporting and short swing profit recovery rules;

· board independence and other NASDAQ Global Market listing and government requirements; and

· Regulation FD prohibition on selective disclosure of material, non-public information.

23. Who will the directors of GenMark be?

From the Effective Date, the board of directors of GenMark will be Christopher Gleeson, Jon Faiz Kayyem, Daryl Faulkner and Kevin O’Boyle who are all based in the United States. David Sandilands will not be joining the Board of GenMark on account of the fact that following the Effective Date the Osmetech Group will have no material continuing association with the United Kingdom. In addition, Steven Kemper, John Bellano and Pankaj Singhal will be executive officers of GenMark. The duties of those directors of GenMark who are currently directors of Osmetech will remain unchanged in all material respects following implementation of the Scheme. There will be no material changes to the rights, including compensation and pension arrangements, of the Osmetech Group senior management arising from the Scheme.

24. What is the GenMark Fundraising?

As explained in Part I of this document, as part of the Proposal, GenMark is proposing to raise further funds pursuant to the GenMark Fundraising. The GenMark Fundraising will be on a non pre-emptive basis, which means that the existing Osmetech Shareholders will not have an entitlement to participate in the GenMark Fundraising, although the Underwriters may approach some of the current Osmetech Shareholders as part of the GenMark Fundraising. If the GenMark Fundraising is not completed, it will not be possible for the NASDAQ Listing to become effective (and accordingly the GenMark Shares to be issued pursuant to the Scheme would not be listed on the NASDAQ Global Market). The Scheme must have become effective as a pre-condition for the NASDAQ Listing to take effect and for completion of the GenMark Fundraising. A structure is in place, so far as is reasonably practicable, to enable the Directors to not take the formal steps to bring the Scheme into effect if it appears that the GenMark Fundraising will not proceed and complete. In particular, the Court Order sanctioning the Scheme will not be delivered to the Registrar to be registered and for the Scheme to become effective until all of the conditions to closing (save for the condition relating to the Scheme becoming effective) under the Underwriting Agreement have been satisfied or waived. Similarly, to the extent that the GenMark Fundraising and the NASDAQ Listing is delayed, the implementation of the Scheme will be postponed accordingly.

25. How do I transfer GenMark Shares following the Effective Date?

In order to sell the GenMark shares held in a DRS account, a former Osmetech Shareholder will need to have a brokerage account, which it may open (if the relevant former Osmetech Shareholder does not already have one) at a broker of their choosing that is eligible directly or through an affiliate relationship to trade shares on the Nasdaq Global Market (an “Eligible Broker”). If a former

14

[image: ]Table of Contents

Osmetech Shareholder wishes to transfer its shares to a brokerage account, whether or not it plans to sell shares, the former Osmetech Shareholder should contact its Eligible Broker and provide him or her with its DRS account information (which will appear on the DRS statement to be received from AST). The former Osmetech Shareholder’s Eligible Broker can then electronically initiate the transfer of the book-entry shares based on the Osmetech Shareholder’s instructions.

The GenMark Shares held by those former Osmetech Shareholders who are officers, directors or affiliates of GenMark (or otherwise subject to transfer restrictions (including those referred to in paragraph 7.2 of Part II of this document)) or who are subject to contractual transfer restrictions will not be placed in DRS and will continue to be held in book-entry form at AST. At the time these transfer restrictions are satisfied or lapse, the non-restricted GenMark Shares will be entered into DRS, and allowed to be transferred as outlined above.

The transaction costs of transferring GenMark Shares may be higher than the transaction costs applicable in relation to a transfer of Osmetech Shares.

26. What if I still have questions?

Please call one of the helplines shown below. The helplines will not provide advice on the merits of the Proposal or give any financial, legal or taxation advice. For financial or taxation advice, you will need to consult an independent financial adviser.
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FOR FURTHER INFORMATION

If you have any questions relating to this document (other than in relation to the transfer of the GenMark Shares issued pursuant to the Scheme), any of the Meetings and the completion and return of the Forms of Proxy, please telephone Capita Registrars between 9.00 a.m. and 5.00 p.m. (London time) Monday to Friday on 0871 664 0321 from within the UK or +44 20 8639 3399 if calling from outside the UK. Calls to the 0871 664 0321 number cost 10 pence per minute (including VAT) plus your service provider’s network extras. Calls to the Capita helpline from outside the UK will be charged at applicable international rates. Osmetech Shareholders who have any questions about the transfer of GenMark Shares issued pursuant to the Scheme should call AST, GenMark’s registrar and transfer agent, between 8.00 a.m. and 5.00 p.m. (Eastern time) Monday to Friday on 1-800-937-5449 or if telephoning from outside the US on +1-718-921-8124. Calls to AST’s 1-800-937-5449 number within the US are not subject to any charges (however your service provider’s network charges may apply). Calls to AST’s +1-718-921-8124 number from outside the US are charged at applicable international rates. Different charges may apply to calls from mobile telephones and calls may be recorded and randomly monitored for security and training purposes. The helplines cannot provide advice on the merits of the Proposals nor give any financial, legal or tax advice.
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	PART I

	
	LETTER FROM THE CHAIRMAN OF OSMETECH

	
	Osmetech plc

	Registered Office
	Directors:

	c/o Ashurst LLP
	Christopher Gleeson

	Broadwalk House
	Jon Faiz Kayyem

	5 Appold Street
	David Sandilands

	London
	Daryl Faulkner

	EC2A 2HA
	Steven Kemper

	
	31 March 2010



To the holders of Osmetech Shares and for information only to holders of Osmetech Options and Osmetech Warrants Dear Osmetech Shareholders

Introduction

On 19 March 2010, the Board announced that it had approved a proposal to be put before Osmetech Shareholders to change the domicile of Osmetech to the United States, by reorganising the Osmetech Group such that Osmetech will become a wholly owned subsidiary of GenMark Diagnostics, Inc., a company recently incorporated in the State of Delaware in the United States, and existing Osmetech Shareholders will become stockholders of GenMark. It is proposed that GenMark Shares issued to the former Osmetech Shareholders will be traded on the NASDAQ Global Market, that Osmetech’s AIM Trading Facility will be cancelled and that GenMark will implement an equity fundraising through an initial US public offering.

This document contains a detailed explanation of the Proposal to be considered by Osmetech Shareholders. The Board unanimously recommends the Proposal and believes it to be in the best interests of the Company and Osmetech Shareholders taken as a whole. Accordingly, it is important that Shareholders vote in favour of the Proposal at the Shareholder Meetings.

Background to and reasons for the Proposal

The Board believes that the proposal to move to a US listing on the NASDAQ Global Market is in the best interests of Osmetech Shareholders. The Board believes that this is the natural next step in the evolution of the Company’s shareholder base which has seen a steady growth in US ownership since 2006, including a significant increase over the last two years with approximately 57 per cent. of Osmetech’s Ordinary Shares now being beneficially owned by US residents. The Proposal will align the place of listing with the business activities of the Osmetech Group, which are almost entirely based in the US, and where the Board expects the majority of the Osmetech Group’s future growth to take place. Currently over

95 per cent. of the Osmetech Group’s sales and net assets are in the US. The Board considers there to be a potentially larger pool of investors in the US than in the UK who are more familiar with the Osmetech Group’s business and have a better understanding of the US molecular diagnostics industry, which is the current focus of the Osmetech Group. The Board also believes that there is a general reluctance on the part of US investors to invest in UK companies of the size and profile of Osmetech unless they have a trading facility in the US. Furthermore, a significant number of emerging healthcare technology companies trade on the NASDAQ Global Market and the Directors believe that there is a greater knowledge and understanding of those companies in that market.

The Board believes that the NASDAQ Listing will raise the profile of the Group amongst the investor community in the US and with potential strategic partners and customers. They also believe that a trading facility on the NASDAQ Global Market may also ultimately provide greater liquidity for Osmetech Shareholders. In addition, the Board expects that the parent company of the Osmetech Group will benefit from its listing being amongst a more appropriate public company peer group.
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GenMark is also proposing to raise approximately $40 million through the issuance of GenMark Shares pursuant to the GenMark Fundraising. The GenMark Fundraising will be on a non pre-emptive basis, which means the existing Osmetech Shareholders will not have an entitlement to participate in the GenMark Fundraising, although the Underwriters may approach some of the current Osmetech Shareholders as part of the GenMark Fundraising. As at the date of this document, the number and price at which the GenMark Shares will be issued pursuant to the GenMark Fundraising is not known, and will not be known before Osmetech Shareholders vote on the Scheme at the Shareholder Meetings. The number of GenMark Shares to be issued pursuant to the GenMark Fundraising, together with the price at which they will be issued, and accordingly the actual dilutive effect on Osmetech Shareholders as a consequence of the GenMark Fundraising will be announced on AIM when they have been determined. It is anticipated that the GenMark Fundraising will be completed at the same time as the Scheme becomes effective. By voting in favour of the Scheme at the Shareholder Meetings, Osmetech Shareholders will be giving the GenMark Directors discretion to determine the number of GenMark Shares and the price at which they are issued pursuant to the GenMark Fundraising. Whilst the GenMark Fundraising will have a dilutive effect on Osmetech Shareholders, the funds to be raised by the GenMark Fundraising will be available for the future development of the Osmetech Group for the benefit of all Osmetech Shareholders.

No assurance can be given that the GenMark Fundraising will be completed. If the GenMark Fundraising is not completed, it will not be possible for the NASDAQ Listing to become effective (and accordingly the GenMark Shares to be issued pursuant to the Scheme would not be listed on the NASDAQ Global Market). The Scheme must have become effective as a pre-condition for the NASDAQ Listing to take effect and for completion of the GenMark Fundraising. A structure is in place to enable the Directors, so far as is reasonably practicable, to not take the necessary formal steps to bring the Scheme into effect if it appears that the GenMark Fundraising will not proceed and complete. If the Directors believe (based on the facts known to them immediately prior to the Effective Date) that the GenMark Fundraising will not proceed and complete, the Directors will not take such steps and Osmetech will continue to be traded on AIM as the holding company of the Osmetech Group. In particular, the Court Order sanctioning the Scheme will not be delivered to the Registrar to be registered and for the Scheme to become effective until all of the conditions to closing (save for the condition relating to the Scheme becoming effective) under the Underwriting Agreement have been satisfied or waived. Similarly, to the extent that the GenMark Fundraising and the NASDAQ Listing is delayed, the implementation of the Scheme will be postponed accordingly. In the opinion of the Directors, the structure adopted eliminates any material and reasonably foreseeable risk that the Scheme would proceed but that the GenMark Fundraising and the NASDAQ Listing would not.

The net proceeds of the GenMark Fundraising will, if it is completed, be used to develop the Osmetech Group’s products, to fund sales and marketing initiatives and for general corporate purposes.

GenMark has filed a registration statement relating to the GenMark Fundraising with the SEC, but this registration statement has not yet become effective and is subject to amendment. The proposed GenMark Fundraising will be made only by means of a prospectus that is included as part of the registration statement. Once available, a preliminary prospectus relating to the proposed GenMark Fundraising may be obtained from Piper Jaffray & Co. at 800 Nicollet Mall, Suite 800, Minneapolis, MN 55402 or by calling + 1 800 747-3924.

Although Osmetech Shareholders will obtain GenMark Shares pursuant to the Scheme, Osmetech Shareholders will not be given the opportunity to approve the issue of GenMark Shares pursuant to the GenMark Fundraising as a GenMark Shareholder. Osmetech Shareholders’ only opportunity to support or oppose the GenMark Fundraising in practice, therefore, is by voting in respect of the Scheme. The Scheme cannot proceed without the approval of Scheme Shareholders and if the Scheme is not approved the GenMark Fundraising will not proceed.
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The Proposal

On 19 March 2010, the Board announced that it had unanimously approved a number of inter-related proposals, namely:

· to reorganise the Osmetech Group pursuant to a Court approved scheme of arrangement so that Osmetech becomes a wholly-owned subsidiary of GenMark, a new company incorporated in the State of Delaware, United States, and the existing Osmetech Shareholders become shareholders of GenMark;

· to move the trading facility of the parent company of the Osmetech Group from AIM to the NASDAQ Global Market; and

· to implement an equity fundraising in GenMark at the time the Scheme of Arrangement becomes effective.

The Scheme is conditional upon those matters set out in Part IV of this document, including the approval of Osmetech Shareholders at the Court Meeting and the passing of a special resolution at the Scheme GM. The proposed move of the trading facility from AIM to the NASDAQ Global Market and the GenMark Fundraising are each subject to the Scheme becoming effective in accordance with its terms.

If fully implemented, the Proposal will result in all Osmetech Shares being replaced by GenMark Shares, on the following basis:

one GenMark Share for every 230 Osmetech Shares held at the Scheme Record Time

and so in proportion for any other number of Osmetech Shares then held.

Osmetech Shareholders will not have to pay anything for the GenMark Shares they receive through the Scheme.

Fractional entitlements to GenMark Shares will be rounded up and a single GenMark Share will be issued in respect of any Scheme Shareholder’s aggregate fractional entitlement to a GenMark Share.

Benefits of the Proposal

The Proposal is being proposed following a period of consultation with major shareholders. The Board believes that the Proposal is in the best interests of Osmetech and Osmetech Shareholders taken as a whole for the reasons set out below:

· the Proposal will align the place of listing with the business activities of the Osmetech Group which are entirely based in the US and where the Board expects the majority of the Osmetech Group’s future growth to take place. Currently over 95 per cent. of the Osmetech Group’s sales and net assets are located in the US;

· a US listing is the natural next step in the evolution of the Company’s shareholder base which has seen a steady growth in US ownership as outlined above, with approximately 57 per cent. of Osmetech’s ordinary shares being beneficially owned by US residents;

· the Board considers there to be a potentially larger pool of investors in the US than in the UK who are more familiar with the Osmetech Group’s business model and have a better understanding of the molecular diagnostics industry;

· the Board believes that there is a general reluctance on the part of US investors to invest in companies of the size and profile of Osmetech unless they have a trading facility in the US;

· the Board believes that a trading facility on the NASDAQ Global Market may also ultimately provide greater liquidity for shareholders;

· the Board expects that the parent company of the Osmetech Group would benefit from its listing being amongst a more appropriate public company peer group;

· whilst the Exchange Ratio will reduce the number of issued shares of GenMark, shareholders will still own the same proportion of GenMark immediately after the Scheme of Arrangement becomes effective as they did of Osmetech immediately before the Scheme of Arrangement became effective, subject to fractional interests, if any, and any dilution as a result of the GenMark Fundraising; and

19

[image: ]Table of Contents

· The GenMark Fundraising should enable the Osmetech Group to continue to develop its molecular diagnostics business. The net proceeds of the GenMark Fundraising will, if it is completed, be used to develop the Osmetech Group’s products, to fund sales and marketing initiatives and for general corporate purposes.

The Proposal is described in more detail in the various parts of this document. You are strongly urged to read this document in its entirety in order to gain a better understanding of the Proposal and the GenMark Fundraising and not to rely solely upon the information set out in this letter.

Management and employees

The current directors of Osmetech are Christopher Gleeson, Jon Faiz Kayyem, David Sandilands, Daryl Faulkner and Steven Kemper. From the Effective Date, the board of directors of GenMark will be Christopher Gleeson, Jon Faiz Kayyem, Daryl Faulkner and Kevin O’Boyle who are all based in the United States. David Sandilands will not be joining the Board of GenMark on account of the fact that following the Effective Date the Osmetech Group will have no material continuing association with the United Kingdom. In addition, Steven Kemper, John Bellano and Pankaj Singhal will be executive officers of GenMark. The duties of those directors of GenMark who are currently directors of Osmetech will remain unchanged in all material respects following implementation of the Scheme. There will be no material changes to the rights, including compensation and pension arrangements, of the Osmetech Group senior management arising from the Scheme.

It is not expected that there will be any material changes to the existing employment rights, including pension rights of employees of the Osmetech Group.

The Board has no intention to make any major changes in the business of Osmetech as a result of the Scheme becoming effective.

Admission and listing

The GenMark Shares are intended to be listed on the NASDAQ Global Market. The listing of the GenMark Shares on the NASDAQ Global Market is expected to become effective on the Effective Date and dealings in GenMark Shares on the NASDAQ Global Market are expected to commence at 2.30 p.m. (9.30 a.m. New York time) on 25 May 2010, being the expected Effective Date (although this date is subject to change). The Osmetech Shares are expected to be suspended from trading on AIM at 7.00 a.m. on 20 May 2010 and the cancellation of the AIM Trading Facility is expected to take effect from 7.00 a.m. on 26 May 2010 (although these dates may be subject to change).

Dividends

To date, Osmetech has not paid a dividend to Osmetech Shareholders. There are currently no plans to pay a dividend, but if GenMark does pay a dividend in the future, such dividends will be in US dollars.

Osmetech Options and Osmetech Warrants

Osmetech Optionholders and Osmetech Warrantholders should read paragraph 10 of Part II of this document for further information in relation to how the Osmetech Options and Osmetech Warrants will be affected by the Scheme.

Taxation

Please refer to paragraph 6 of Part VI of this document for a detailed description of the tax consequences for UK and US resident Osmetech Shareholders. For all other jurisdictions, or if you are in any doubt about your taxation position, you should consult your professional adviser.

Overseas Shareholders

If you are resident outside the United Kingdom or the United States, or a national or citizen of jurisdictions outside the United Kingdom or the United States, you should read paragraph 9 of Part II of this document and paragraph 3 of Part V of this document.
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The Takeover Code

As a consequence of Osmetech being admitted to AIM, with a majority of its directors resident outside the UK, the Panel has confirmed that the Takeover Code does not currently apply to the Company. Following implementation of the Proposal, GenMark will be governed by the General Corporation Law of the State of Delaware and the Exchange Act of 1934, amongst other state and federal laws of the United States.

The Court Meeting and the Scheme GM

In order to seek your approval of the matters set out above and otherwise described in this document, Osmetech will hold two meetings of shareholders – a Court Meeting and a Scheme GM. The Court Meeting is a statutory requirement and is convened at the direction of the Court to seek the approval of the Scheme itself whereas the Scheme GM is a general meeting of the Company convened by the Company in order to pass a special resolution which is necessary to allow the Proposal (including the Scheme) to be implemented. The special resolution is being proposed for the purpose of giving effect to the Scheme, and in particular to:

(i) authorise the Directors to take all such actions as they may consider necessary or appropriate for carrying the Scheme into effect;

(ii) approve the cancellation of the Scheme Shares;

(iii) approve:

(A) the application of the reserve arising out of the cancellation of the Scheme Shares to pay up in full the number of new ordinary shares in Osmetech as shall be equal to the number of Scheme Shares cancelled pursuant to paragraph (ii) above; and

(B) the allotment, pursuant to section 551 of the Companies Act, of such new shares;

(iv) amend the Articles of Association to:

(A) ensure that any Osmetech Shares issued after the date of such amendment to the Articles but on or before the Reduction Record Time are issued subject to the terms of the Scheme; and

(B) provide that, subject to the Scheme becoming effective, any Osmetech Shares issued after the Reduction Record Time will automatically be transferred to GenMark in consideration of the issue to such holder by GenMark of GenMark Shares on the same terms as under the Scheme; and

(v) conditional upon the Scheme becoming effective, approve the cancellation of the AIM Trading Facility.

The Shareholder Meetings are to be held at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA from 11.30 a.m. on 20 April 2010. Formal notices of the meetings are set out on pages 72 to 79 of this document.

In the event that the resolution to be proposed at the Court Meeting and the special resolution to be proposed at the Scheme GM are not both passed by the requisite majority or the Court does not sanction the Scheme, none of the proposed redomiciliation, the listing of the GenMark Shares on the NASDAQ Global Market, the cancellation of the AIM Trading Facility or the GenMark Fundraising will take place. The Osmetech Group requires further funding to enable it to execute its business plan for the benefit of all Osmetech Shareholders. Accordingly, it is important that Shareholders vote in favour of the Proposal at the Shareholder Meetings.

Even if you intend to attend the Shareholder Meetings, you are strongly encouraged to vote by completing and returning the enclosed forms of proxy for the Court Meeting and Scheme GM in accordance with the instructions contained in this document and on the forms of proxy.

Action to be taken

Implementation of the Scheme will require the approval of Scheme Shareholders at the Court Meeting which has been convened by order of the Court and which is to be held at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA at 11.30 a.m. on 20 April 2010. The Scheme will also require the Osmetech Shareholders to pass the special resolution to be proposed at the Scheme GM to be held at the same venue at 11.45 a.m. on the same day (or as soon thereafter as the Court Meeting shall have concluded or been adjourned).
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If the Scheme becomes effective, it will be binding on all Scheme Shareholders, including any Scheme Shareholders who did not vote to approve the Scheme or who voted against the Scheme.

Osmetech Shareholders will find enclosed different coloured forms of proxy to be used in connection with the Court Meeting and the Scheme GM.

Whether or not Osmetech Shareholders intend to attend these meetings, they are requested to complete and sign each form of proxy enclosed with this document and return them in accordance with the instructions printed thereon to Capita Registrars, PXS, 34 Beckenham Road, Beckenham, Kent BR3 4TU, so as to arrive as soon as possible and in any event at least 48 hours prior to the relevant meeting (or, if the meetings are adjourned, 48 hours before the time fixed for the adjourned meetings). If the BLUE forms of proxy relating to the Court Meeting are not lodged by then, they may be handed to the Company’s registrars, Capita Registrars, on behalf of the chairman of the Court Meeting before the taking of the poll at that meeting. However, in the case of the Scheme GM, unless the WHITE form of proxy is lodged so as to be received by the time mentioned in the instructions on that form of proxy, it will be invalid.

The completion and return of the BLUE form of proxy for the Court Meeting will not preclude Osmetech Shareholders from attending the Court Meeting and voting in person, if they so wish. The completion and return of the WHITE form of proxy will not preclude Osmetech Shareholders from attending the Scheme GM and voting in person, if they so wish.

It is important that, for the Court Meeting in particular, as many votes as possible are cast so that the Court may be satisfied that there is a fair representation of Scheme Shareholder opinion. You are therefore strongly urged to sign and return both forms of proxy as soon as possible.

If you are in any doubt as to the action to be taken, please contact the helpline numbers as set out on page 35 of this document.

Recommendation

The Board considers the terms of the Proposal to be fair and reasonable. The Board considers that the Proposal (including the passing of each of the resolutions to be proposed at the Court Meeting and Scheme GM) is in the best interests of Osmetech and Osmetech Shareholders taken as a whole and unanimously recommends that you support the Proposal by voting in favour of the resolutions to be proposed at the Court Meeting and the Scheme GM as the Directors intend to do in respect of their own legal and beneficial holdings, which amount in aggregate to 176,312,519 Osmetech Shares. This represents, as at close of business on 30 March 2010 (being the last practicable day before publication of this document), approximately 10.8 per cent. of the votes capable of being cast at the Court Meeting and Scheme GM.

General

If you should have questions after reading this document, helplines have been established to address your questions. Information regarding the helplines is set out in this document.

Yours faithfully

Christopher Gleeson

Chairman
Osmetech plc
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PART II

EXPLANATORY STATEMENT

(in compliance with Part 26 of the Companies Act 2006)
[image: ]




Canaccord Adams Limited
Registered Office:
7th Floor
80 Victoria Street
London
SW1E 5JL

(Registered in England No. 2814897)

31 March 2010

To the holders of Osmetech Shares and for information only to holders of Osmetech Options and Osmetech Warrants Dear Osmetech Shareholder

1. Introduction

We are writing to you to explain the Proposal, including the Scheme and its effects.

On 19 March 2010, the Board of Directors of Osmetech announced that it had approved a number of inter-related proposals. The main proposals are:

· to reorganise the Osmetech Group pursuant to a Court approved scheme of arrangement so that Osmetech becomes a wholly-owned subsidiary of GenMark, a company recently incorporated in the State of Delaware, United States, and existing Osmetech Shareholders become shareholders of GenMark;

· to move the trading facility of the parent company of the Osmetech Group from AIM to the NASDAQ Global Market; and

· to implement an equity fundraising in GenMark at the time the Scheme of Arrangement becomes effective.

Your attention is drawn to the letter from the Chairman of Osmetech set out in Part I of this document, which forms part of this Explanatory Statement. The letter contains, among other matters, information on the reasons for the Proposal and the unanimous recommendation by the Board to Osmetech Shareholders to vote in favour of the resolutions to be proposed at the Court Meeting and the Scheme GM.

The Directors intend to vote in favour of the resolutions to be proposed at the Court Meeting and the Scheme GM in respect of their own legal and beneficial holdings, which amount in aggregate to 176,312,519 Osmetech Shares. This represents, as at close of business on 30 March 2010 (being the last practicable day before publication of this document), approximately 10.8 per cent. of the votes capable of being cast at the Court Meeting and Scheme GM. The Directors have retained Canaccord Adams as financial advisers in connection with the Scheme. We have been authorised by the Directors to write to you to explain the Scheme, other components of the Proposal and to provide you with other relevant information. The Scheme is set out in full in Part V of this document. Your attention is also drawn to the information regarding Osmetech and GenMark contained in Parts III and VI of this document.

You are strongly urged to read this document in its entirety in order to gain a better understanding of the proposals set out herein. 23
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2. Summary of the terms of the Proposal 2.1 The Scheme

Under the Scheme, Osmetech is proposing to reorganise the Osmetech Group pursuant to a Court approved scheme of arrangement under Part 26 of the Companies Act so that Osmetech becomes a wholly and directly owned subsidiary of GenMark and former Osmetech Shareholders become stockholders of GenMark. Immediately following the Scheme becoming effective, former Osmetech Shareholders will (subject to any GenMark Shares issued pursuant to the GenMark Fundraising described at paragraph 2.3 of this Part II), hold 100 per cent. of the GenMark Shares in issue.

Osmetech Shareholders will not have to pay anything for the GenMark Shares.

The Scheme will be implemented by cancelling and extinguishing all of the Scheme Shares on the Effective Date, capitalising the reserve created by the cancellation and issuing New Osmetech Shares to GenMark. In return for GenMark’s receipt of New Osmetech Shares, Scheme Shareholders will receive one GenMark Share for every 230 Osmetech Shares held by them at the Scheme Record Time (which is currently expected to be 6.00 p.m. on 24 May 2010) and so in proportion for any other number of Osmetech Shares then held and otherwise on the terms and conditions set out in this document. Your attention is drawn to paragraph 3.1 of this Part II where the Scheme is explained in greater detail.

From the Effective Date, the board of directors of GenMark will be made up of Christopher Gleeson, Jon Faiz Kayyem, Daryl Faulkner and Kevin O’Boyle who are all based in the United States. David Sandilands will not be joining the Board of GenMark on account of the fact that following the Effective Date the Osmetech Group will have no material continuing association with the United Kingdom. In addition, Steven Kemper, John Bellano and Pankaj Singhal will be executive officers of GenMark. Immediately following the Effective Date GenMark will have no material assets other than the share capital of Osmetech.

2.2	Financial effects of the Proposal

Osmetech Shareholders will be exchanging their Osmetech Shares for GenMark Shares which currently have no listing, but it is intended that GenMark Shares will be traded on the NASDAQ Global Market. In these circumstances, no comparison of capital values can be made and it is therefore not possible to indicate the effects on capital values of implementation of the Proposal.

The attention of Osmetech Shareholders is however drawn to the following as results of the Proposals being implemented:

· the existing business of the Osmetech Group will be unchanged; and

· the NASDAQ Listing and the GenMark Fundraising will have been concluded, albeit on terms which have not presently been determined.

2.3	The GenMark Fundraising

GenMark is also proposing to raise approximately $40 million through the issuance of GenMark Shares pursuant to the GenMark Funding. The GenMark Fundraising will be on a non pre-emptive basis, which means the existing Osmetech Shareholders will not have an entitlement to participate in the GenMark Fundraising, although the Underwriters may approach some of the current Osmetech Shareholders as part of the GenMark Fundraising. As at the date of this document, the number and price at which the GenMark Shares will be issued pursuant to the GenMark Fundraising is not known, and will not be known before Osmetech Shareholders vote on the Scheme at the Shareholder Meetings. The number of GenMark Shares to be issued pursuant to the GenMark Fundraising, together with the price at which they will be issued, and accordingly the actual dilutive effect on Osmetech Shareholders as a consequence of the GenMark Fundraising will be announced on AIM when they have been determined. It is anticipated that the GenMark Fundraising will be completed at the same time as the Scheme becomes effective. By voting in favour of the Scheme at the Shareholder Meetings, Osmetech Shareholders will be giving the GenMark Directors discretion to determine the number of GenMark Shares and the price at which they are issued pursuant to the GenMark Fundraising. Whilst the GenMark Fundraising will have a dilutive effect on Osmetech Shareholders, the funds to be raised by the GenMark Fundraising will be available for the future development of the Osmetech Group for the benefit of all Osmetech Shareholders.
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No assurance can be given that the GenMark Fundraising will be completed. If the GenMark Fundraising is not completed, it will not be possible for the NASDAQ Listing to become effective (and accordingly the GenMark Shares to be issued pursuant to the Scheme would not be listed on the NASDAQ Global Market). The Scheme must have become effective as a pre-condition for the NASDAQ Listing to take effect and for completion of the GenMark Fundraising. A structure is in place to enable the Directors, so far as is reasonably practicable, not to take the necessary formal steps to bring the Scheme into effect if it appears that the GenMark Fundraising will not proceed and complete. If the Directors believe (based on the facts known to them immediately prior to the Effective Date) that the GenMark Fundraising will not proceed and complete, the Directors will not take such steps and Osmetech will continue to be traded on AIM as the holding company of the Osmetech Group. In particular, the Court Order sanctioning the Scheme will not be delivered to the Registrar to be registered and for the Scheme to become effective until all of the conditions to closing (save for the condition relating to the Scheme becoming effective) under the Underwriting Agreement have been satisfied or waived. Similarly, to the extent that the GenMark Fundraising and the NASDAQ Listing is delayed, the implementation of the Scheme will be postponed accordingly. In the opinion of the Directors, the structure adopted eliminates any material and reasonably foreseeable risk that the Scheme would proceed but that the GenMark Fundraising and the NASDAQ Listing would not.

The net proceeds of the GenMark Fundraising will, if it is completed, be used to develop the Osmetech Group’s products, to fund sales and marketing initiatives and for general corporate purposes.

GenMark has filed a registration statement relating to the GenMark Fundraising with the SEC, but this registration statement has not yet become effective and is subject to amendment. The proposed GenMark Fundraising will be made only by means of a prospectus that is included as part of the registration statement. Once available, a preliminary prospectus relating to the proposed GenMark Fundraising may be obtained from Piper Jaffray & Co. at 800 Nicollet Mall, Suite 800, Minneapolis, MN 55402 or by calling + 1 800 747-3924.

Although Osmetech Shareholders will obtain GenMark Shares pursuant to the Scheme, Osmetech Shareholders will not be given the opportunity to approve the issue of GenMark Shares pursuant to the GenMark Fundraising as a GenMark Shareholder. Osmetech Shareholders’ only opportunity to support or oppose the GenMark Fundraising in practice, therefore, is by voting in respect of the Scheme. The Scheme cannot proceed without the approval of Scheme Shareholders and if the Scheme is not approved the GenMark Fundraising will not proceed.

If the GenMark Fundraising causes a delay to the timetable set out on page 3 of this document, the Company will give notice of the change by issuing an announcement through a Regulatory Information Service and by notice on the Company’s website.

2.4	Change in listing

It is intended that, once the Scheme becomes effective, the GenMark Shares will be listed on the NASDAQ Global Market and the existing AIM Trading Facility will be cancelled. The cancellation of the AIM Trading Facility as part of the Proposal is subject to the approval of Osmetech Shareholders at the Scheme GM.

3. Structure of the Scheme 3.1 The Scheme

The Proposal is to be effected by way of a scheme of arrangement under Part 26 of the Companies Act, the provisions of which are set out in full in Part V of this document.

On the Scheme becoming effective, the entire issued ordinary share capital of Osmetech (other than share capital held or beneficially held by GenMark) will be cancelled and extinguished and the New Osmetech Shares will be issued by Osmetech to GenMark by a capitalisation of the reserves arising from such cancellation, so that Osmetech becomes a wholly-owned subsidiary of GenMark. The deferred share capital of Osmetech will be excluded from the Scheme.
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Osmetech Shareholders who are on the register of Osmetech at the Scheme Record Time will receive:

one GenMark Share for every 230 Osmetech Shares

Fractional entitlements to GenMark Shares will be rounded up and a single GenMark Share will be issued in respect of any Scheme Shareholder’s aggregate fractional entitlement to GenMark Shares.

Osmetech Optionholders and Osmetech Warrantholders should read paragraph 10 of this Part II, which contains further important information which is relevant to them.

The Scheme authorises Osmetech to pay all costs and expenses incurred in relation to the negotiation, preparation, approval and implementation of the Scheme.

To become effective, the Scheme requires the approval of a majority in number of those Scheme Shareholders present and voting, either in person or by proxy at the Court Meeting representing 75 per cent. or more in value of the Scheme Shares, voted by those Scheme Shareholders. The Scheme also requires the sanction of the Court and the passing of the special resolution necessary to implement the Scheme at the Scheme GM, as well as satisfaction or waiver of the other conditions set out in part IV of this document.

If the Scheme becomes effective, it will be binding on all Scheme Shareholders, including any Scheme Shareholders who did not vote to approve the Scheme or who voted against the Scheme.

On the Effective Date, share certificates in respect of Osmetech Shares will cease to be valid and Osmetech Shareholders who hold their Osmetech Shares in certificated form should, if requested to do so by GenMark, send such certificates to GenMark for cancellation. In addition, on the Effective Date, entitlements to Osmetech Shares held within the CREST system will be cancelled.

3.2	Conditions

The Scheme is subject to a number of conditions set out in full in Part IV of this document.

The Scheme will require approval by the Scheme Shareholders at the Court Meeting and the special resolution will need to be passed by Osmetech Shareholders at the Scheme GM. The Shareholder Meetings and the nature of the approvals required to be given at each of them are described in more detail in paragraph 4 of this Part II. The hearing by the Court to sanction the Scheme is expected to be held on 20 May 2010 (although this date is subject to change). All Osmetech Shareholders are entitled to attend the Court Hearing in person or through counsel or other suitably qualified persons to support or oppose the sanction of the Scheme and if the expected date of the Court Hearing changes, the Company will give notice of the change by issuing an announcement through a Regulatory Information Service and by notice on the Company’s website.

The Scheme can only become effective if all conditions to the Scheme, including approvals at the Shareholder Meetings and the sanction of the Court, have been satisfied or, where appropriate, waived. Osmetech Shareholders are entitled to attend the Shareholder Meetings in person or by proxy to support or oppose the Scheme. The Scheme will become effective upon the delivery for registration to the Registrar of a copy of the Court Order, together with the Statement of Capital attached thereto. Unless the Scheme becomes effective by not later than

30 September 2010, or such later date as Osmetech and GenMark may agree and the Court may allow, the Scheme will lapse and will not proceed.

In addition, the Directors will not prior to or after the Court Hearing take the steps necessary to enable the Scheme to become effective unless, at the relevant time, they consider that the Scheme continues to be in the best interests of Osmetech Shareholders as a whole.

GenMark has agreed to be represented by Counsel at the Court Hearing to consent to the Scheme and to undertake to be bound by the terms of the Scheme. The Court Hearing is expected to be held on 20 May 2010.

If the Scheme is sanctioned by the Court and the conditions to the Scheme are satisfied or waived, it is expected that the Scheme will become effective on 25 May 2010, and that the AIM Trading Facility will be cancelled at 7.00 a.m. on 26 May 2010 and dealings in the GenMark Shares issued pursuant to the Scheme will commence on the NASDAQ Global Market at 2.30 p.m. (9.30 a.m. New York time) on 25 May 2010. These dates are however subject to change.
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3.3	Modifications to the Scheme

The Scheme contains provisions for Osmetech and GenMark jointly to consent, on behalf of all persons affected, to any modification of or additions to the Scheme or to any condition approved or imposed by the Court. The Court would be unlikely to approve any modifications of or additions to, or impose a condition to the Scheme which might be materially adverse to the interests of Scheme Shareholders, unless Scheme Shareholders were informed of any such modification, addition or condition. It would be a matter for the Court to decide, in its discretion, whether or not a further meeting of Scheme Shareholders should be held in these circumstances. Similarly, if a modification, addition or condition is put forward which, in the opinion of the Directors, is of such a nature or importance that it requires the consent of Scheme Shareholders at a further meeting, the Directors will not take the necessary steps to enable the Scheme to become effective unless and until such consent is obtained.

3.4	Amendment to Osmetech’s Articles of Association

It is proposed, as part of the special resolution to be proposed at the Scheme GM, to amend Osmetech’s Articles of Association to ensure that any Osmetech Shares issued after the date of such amendment to the Articles but on or before the Reduction Record Time are issued subject to the terms of the Scheme. The amended Articles of Association will also provide that, subject to the Scheme becoming effective, any Osmetech Shares issued after the Reduction Record Time, for example, upon the exercise of Osmetech Options or Osmetech Warrants will automatically be transferred to GenMark in consideration of the issue to such holder by GenMark of GenMark Shares on the same terms as under the Scheme (provided that such GenMark Shares will not be issued until after the Effective Date). This will avoid any person other than GenMark or its nominee(s) holding Osmetech Shares after the Scheme becomes effective.

Save for the issue of New Osmetech Shares on the Effective Date pursuant to the Scheme, Osmetech will not issue any shares after the Reduction Record Time until after the Effective Date.

Paragraph 1.4 of the special resolution set out in the notice of Scheme GM at Part IX of this document seeks shareholder approval for such amendments.

3.5	Securities Act considerations

Osmetech has been advised that the GenMark Shares may be issued to Osmetech Shareholders without registration under the Securities Act in reliance on the exemption provided by Section 3(a)(10) of the Securities Act. Accordingly, the issuance of the GenMark Shares to be issued pursuant to the Scheme has not been and will not be registered with the SEC under the Securities Act of 1933, as amended. In reliance on the pre-emption of state securities laws attached to a NASDAQ Global Market quotation of the GenMark Shares, the issuance of the GenMark Shares to be issued pursuant to the Scheme has not been and will not be registered under the securities laws of any state or other jurisdiction of the United States. Osmetech will advise the Court that its sanctioning of the Scheme will be relied on by Osmetech and GenMark as a court approval of the Scheme for the purpose of qualifying for the exemption from registration under the Securities Act provided by Section 3(a)(10) thereof.

From the Effective Date, GenMark Shares will be freely transferable without restriction under the Securities Act, other than by persons who are officers, directors or “affiliates” of GenMark, as described in paragraph 7.2 below, immediately following the Effective Date.

4. Shareholder Meetings

The Scheme will require the approval of Scheme Shareholders at the Court Meeting and of Osmetech Shareholders at the Scheme GM. Both such meetings are expected to be held on 20 April 2010.

Notices of the Court Meeting and the Scheme GM are set out on pages 72 to 79 of this document. Entitlement to attend and vote at these meetings and the number of votes which may be cast thereat will be determined by reference to the register of members of Osmetech at 6.00 p.m. on 18 April 2010 which is two days before the date of the Shareholder Meetings (or, in the event that the Shareholder Meetings are adjourned, by reference to the register of members of Osmetech at 6.00 p.m. on the day that is two days before the adjourned Shareholder Meetings).
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4.1	Court Meeting

The Court Meeting has been convened by the Court for 11.30 a.m. on 20 April 2010 in accordance with the direction of the Court to enable the Scheme Shareholders to consider and, if thought fit, approve the Scheme. In relation to the Court Meeting, voting will be by way of poll and each Scheme Shareholder present in person or by proxy will be entitled to one vote for every Scheme Share they hold as at the Voting Record Time.

4.2	Scheme General Meeting

The Scheme GM has been convened by the Company for 11.45 a.m. on 20 April 2010 (or as soon thereafter as the Court Meeting shall have concluded or been adjourned) to enable Osmetech Shareholders to consider and, if thought fit, pass a special resolution which requires a vote in favour of not less than 75 per cent. of the votes cast. The special resolution is necessary to allow the Proposal (including the Scheme) to be implemented. The special resolution is being proposed for the purpose of giving effect to the Scheme, and in particular to:

(i) authorise the Directors to take all such actions as they may consider necessary or appropriate for carrying the Scheme into effect;

(ii) approve the cancellation of the Scheme Shares;

(iii) approve:

(A) the application of the reserve arising out of the cancellation of the Scheme Shares to pay up in full the number of new shares in Osmetech as shall be equal to the number of Scheme Shares cancelled pursuant to paragraph (ii) above; and

(B) the allotment pursuant to section 551 of the Companies Act 2006 of such new shares;

(iv) amend the Articles of Association (the proposed amendments are described in more detail in paragraph 3.4 of this Part II); and

(v) conditional upon the Scheme becoming effective, approve the cancellation of the AIM Trading Facility.

4.3	Voting at each Shareholder Meeting

The approval required at the Court Meeting is a majority in number of those Scheme Shareholders present and voting, either in person or by proxy, at the Court Meeting representing 75 per cent. or more in value of the Scheme Shares voted by those Scheme Shareholders.

All Osmetech Shareholders (save for GenMark in respect of any Osmetech Shares held by GenMark in Osmetech) who hold Osmetech Shares as at the Voting Record Time are entitled to vote at the Court Meeting. All Osmetech Shareholders who hold Osmetech Shares as at the Voting Record Time are entitled to vote at the Scheme GM. It is anticipated that GenMark will acquire one Osmetech Share prior to the Reduction Record Time.

At the Court Meeting, voting will be by way of poll and therefore each Osmetech Shareholder present in person or by proxy will be entitled to one vote for each Osmetech Share held. At the Scheme GM Voting will be on a show of hands unless a poll is validly demanded.

If you are a Osmetech Shareholder a BLUE form of proxy for use at the Court Meeting and a WHITE form of proxy for use at the Scheme GM are enclosed with this document. Any proxy given may be revoked at any time up to 48 hours before the start of the relevant meeting (or any adjournment thereof) by notifying Capita Registrars in writing of such revocation at the address set out on the proxy form. Alternatively, if the relevant Osmetech Shareholder attends and votes in person at the meeting or any adjournment thereof, the proxy will be disregarded.

At the Court Meeting, Osmetech Shares may be voted either “for” or “against” with respect to the Scheme and Osmetech Shares that are not voted “for” or “against” will not be considered present at such meeting and will therefore not have an effect on the outcome of the vote.

At the Scheme GM, Osmetech Shares may be voted either “for”, “against” or “vote withheld” with respect to the resolutions that are put to vote. Osmetech Shares that are not voted “for”, “against” or “vote withheld” in respect of such resolutions will not be considered present at such meeting and, as a result, such shares will not have an effect on the outcome of the vote. Shares voted “withheld” will not be a vote in law and will not count in the calculation of the proportion of the votes cast for and against the resolutions.
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Duly executed forms of proxy will be voted in accordance with the instructions provided therein. In the case of the Scheme GM, to the extent no instructions are given the shares may be voted (or withheld from voting) at the meeting as the proxy thinks fit. At the Scheme GM and Court Meeting, if no alternative proxy is indicated, the chairman of the meeting will act as the proxy, which, in the case of the Scheme GM only, in the absence of any instruction, will be voted in accordance with the recommendations of the Board as described in this document.

Osmetech Shareholders are entitled to appoint a proxy in respect of some or all of their Osmetech Shares at the Court Meeting and the Scheme GM. Osmetech Shareholders are also entitled to appoint more than one proxy provided each proxy is appointed to exercise rights attached to different shares. A space has been included in both forms of proxy to allow Osmetech Shareholders to specify the number of Osmetech Shares in relation to which that proxy is appointed.

Osmetech Shareholders who wish to appoint more than one proxy in respect of their shareholding should complete a separate form of proxy for each proxy appointed. Such Osmetech Shareholders should read the notes in respect of the appointment of multiple proxies as set out in the Notice of the Scheme GM set out in Part IX of this document. Further copies of the forms of proxy can be obtained from Capita Registrars or photocopies of the forms of proxy may be taken.

5. The Osmetech Directors and the effect of the Scheme on their interests

Details of the interests of the Directors (including any interests in Osmetech Options and Osmetech Warrants) are set out in paragraph 5 of Part VI of this document. Osmetech Shares held by the Directors will be subject to the Scheme.

Save as set out in this document, the effect of the Scheme on the interests of the Directors of Osmetech does not differ from its effect on the like interests of any other person. The Directors, in common with the other Osmetech Optionholders and any other Osmetech Warrantholders, will be able to exercise (to the extent permitted under the relevant plan rules, option arrangements or warrant instrument) their Osmetech Options and Osmetech Warrants or exchange their Osmetech Options and Osmetech Warrants for options and warrants over GenMark Shares as described in paragraph 10 below.

6. The Panel and the Takeover Code

As a consequence of Osmetech being admitted to AIM, with a majority of its directors resident outside the UK, the Panel has confirmed that the Takeover Code does not currently apply to the Company. Following implementation of the Proposal, GenMark will be governed by the General Corporation Law of the State of Delaware and the Exchange Act of 1934, amongst other state and federal laws of the United States.

7. Listings, dealings and settlement 7.1 Listings

The GenMark Shares (including the GenMark Fundraising Shares) are intended to be listed on the NASDAQ Global Market. The listing of the GenMark Shares (including the GenMark Fundraising Shares) on the NASDAQ Global Market is expected to become effective on the Effective Date (after the Scheme has become effective) and dealings in GenMark Shares on the NASDAQ Global Market are expected to commence at 2.30 p.m. (9.30 a.m. New York time) on 25 May 2010, being the expected Effective Date. The Osmetech Shares are expected to be suspended from trading on AIM at 7.00 a.m. on 20 May 2010 and the cancellation of the AIM Trading Facility of Osmetech Shares is expected to take effect from 7.00 a.m. on 26 May 2010 (although these dates may be subject to change).

The GenMark Directors have decided not to seek an AIM quotation for the GenMark Shares on account of:

(i) the additional costs involved in obtaining and maintaining an AIM quotation in the UK;

(ii) the fact that following the GenMark Fundraising it is anticipated that a very significant majority of the issued share capital of GenMark will be held by residents in the US and the fact that the entire operations of GenMark will be based in the US; and

(iii) the belief that AIM is a less liquid market than the NASDAQ Global Market for a company such as Osmetech.
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7.2	Transfer Restrictions

The issuance of GenMark Shares will not be registered under the Securities Act of 1933, as amended, in reliance upon the exemption from the registration requirements of the Securities Act provided by section 3(a)(10) thereof. In reliance on the pre-emption of state securities laws attached to a NASDAQ Global Market quotation of the GenMark Shares, the issuance of GenMark Shares to be issued pursuant to the Scheme will not be registered under the securities laws of any state or other jurisdiction of the United States.

From the Effective Date, GenMark Shares will be freely transferable without restriction under the Securities Act, other than by persons who are officers, directors or “affiliates” of GenMark, as described below, immediately following the Effective Date.

An “affiliate” of, or a person “affiliated” with, an issuer is defined (under Rule 144A of the Securities Act) to mean a “person that, directly, or indirectly through one or more intermediaries, controls or is controlled by, or is under common control with” the issuer.

Persons who are “affiliates” of GenMark after the Effective Date will be subject to certain transfer restrictions relating to the GenMark Shares that they receive under the Scheme. Such GenMark Shares may not be sold in the United States without registration, except pursuant to the applicable resale conditions of the exemptive safe harbour set forth in Rule 144 under the Securities Act or in a transaction that otherwise is not subject to registration (including but not limited to a transaction that satisfies the applicable requirements for resales outside the United States pursuant to Regulation S under the Securities Act).

A Scheme Shareholder who believes that he or she may be an affiliate of GenMark after the Effective Date should consult his or her own legal advisers prior to any sales of GenMark Shares.

For the purpose of qualifying for the exemption from the registration under the Securities Act provided by Section 3(a)(10) thereof with respect to the GenMark Shares to be issued pursuant to the Scheme, Osmetech will advise the Court that Osmetech and GenMark will rely on the Section 3(a)(10) exemption based on the Court’s sanctioning of the Scheme and will view the Court’s sanctioning of the Scheme as a court approval of the Scheme following a hearing on its fairness to Osmetech Shareholders, at which hearing all such Osmetech Shareholders are entitled to attend in person or by counsel to support or oppose the sanctioning of the Scheme and with respect to which adequate notification has been given to all such Osmetech Shareholders.

7.3	Dealings

The last day of dealings in, and for registration of transfers of, Osmetech Shares is expected to be 19 May 2010, being the last business day prior to the expected Suspension Date. An application will be made to the London Stock Exchange for the Osmetech Shares to cease to be admitted to trading on AIM such that the cancellation of the AIM Trading Facility takes effect at 7.00 a.m. on 26 May 2010, being the expected business day following the Effective Date, although this date is subject to change.

Holders of certificated Osmetech Shares should note that any dealings in certificated Osmetech Shares must have completed (i.e. settled) by the Scheme Record Time, which is expected to be 6.00 p.m. on 24 May 2010. If any trades in certificated Osmetech Shares have not settled by this time, the relevant Osmetech Shareholder will need to make arrangements with his financial adviser and/or broker to ensure that the trade is satisfied by the transfer of GenMark Shares. Capita Registrars have indicated that in order to ensure that trades are completed by this time, they must have received the documents necessary to effect the transfer by no later than 12.00 p.m. on the day of the Scheme Record Time (currently expected to be 24 May 2010, although this date is subject to change).

If Certificated Holders are in any doubt as to what action they should take, they should seek the advice of their financial adviser and/or broker.

GenMark is applying to list the GenMark Shares (and the GenMark Fundraising Shares) on the NASDAQ Global Market. The application is expected to become effective and trading in the GenMark Shares is expected to commence on the NASDAQ Global Market at 2.30 p.m.
(9.30 a.m. New York time) on the Effective Date, which is expected to be 25 May 2010 (although this date is subject to change).
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Accordingly, after the Effective Date, should GenMark Shareholders wish to trade their shares they will need to contact an Eligible Broker.

7.4	Settlement and transfers of GenMark Shares

Subject to the Scheme becoming effective (and except as provided in paragraph 9 of this Part II in relation to certain non-UK/US Osmetech Shareholders), settlement of the GenMark Shares to which any Scheme Shareholder is entitled under the Scheme will be effected in the manner set out in this paragraph 7.4.

(a) Transfer Agent: AST

GenMark has retained American Stock Transfer & Trust Company LLC to serve as its transfer agent and registrar for GenMark Shares. Upon the Effective Date of the Scheme, Capita Registrars, the transfer agent and registrar for Osmetech, will transfer to AST all information in its possession related to the Osmetech Shareholders as of the Scheme Record Time, including the names, addresses and share holding amounts of each Osmetech Shareholder. The current nominee details (including the account in which Osmetech Shares are currently held) will be replicated by AST. As a result, if Osmetech Shares are held by a nominee on the Scheme Record Time, GenMark Shares will be recorded by AST in the name of the relevant nominee. Those shareholders who hold Osmetech Shares in a nominee account are advised, to the extent permitted by applicable law or regulation, to contact the relevant nominee.

AST will set up an account for each of the Osmetech Shareholders or their respective nominees (as outlined above) following the Effective Date and process all future changes to GenMark’s stock records. All GenMark Shares will be held in book-entry form, and no physical stock certificates will be issued. No distinction is made between those former Osmetech Shareholders who currently hold Osmetech Shares in certificated form and those who hold in uncertificated form. Any share certificates issued in respect of Osmetech Shares will not need to be returned to AST or to GenMark (although GenMark reserves the right to request former Osmetech Shareholders who hold their Osmetech Shares in certificated form to send such certificates to GenMark (or its agent) for cancellation). As of the Effective Date, share certificates for Osmetech Shares will be cancelled and will no longer be valid.

The GenMark Shares issued to the former Osmetech Shareholders will not be registered under the Securities Act, but will be issued in reliance upon an exemption from the US registration requirements. The GenMark Shares will be transferable by the Osmetech Shareholders following the Scheme, subject to certain transfer restrictions placed on the officers, directors and affiliates of GenMark under US securities laws (for further information in relation to transfer restrictions please see paragraph 7.2 above) and any contractual transfer restrictions agreed to by an Osmetech Shareholder.

(b) DRS: DRS eligible holders and transfers within DRS

To help facilitate transfers or sales of the GenMark Shares by the former Osmetech Shareholders, GenMark has elected to use the Direct Registration System implemented by the Depository Trust Company for book-entry shares. DRS facilitates transfers by allowing the GenMark Shares to be electronically transferred between AST and an Eligible Broker selected by a former Osmetech Shareholder. All of the GenMark Shares held by the former Osmetech Shareholders will be automatically placed in DRS, except for those GenMark Shares that are held by officers, directors or affiliates of GenMark under US securities laws or otherwise subject to contractual transfer restrictions.

Within 30 days from the Effective Date, each former Osmetech Shareholder will receive information from AST that details their account information and the number of GenMark Shares that are held in book-entry form at AST for such former Osmetech Shareholder. For GenMark Shares placed in DRS, this information will also be contained in a DRS Statement. This information (being the DRS statement and DRS questions and answer document) will be sent by US airmail in prepaid envelopes addressed to the persons respectively entitled thereto at their respective addresses as appearing in the register of members of Osmetech at the Scheme Record Time or, in the case of joint holders, at the address of that one of the joint holders whose name stands first in such register at the Scheme Record Time (except, in either case, as otherwise directed in writing) or in accordance with any special instructions regarding communications, and none of GenMark, Osmetech, AST or the Holding Period Trustee shall be responsible for any loss
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or delay in the transmission of any notifications, statements or certificates sent in accordance with this document, which shall be sent at the risk of the persons entitled thereto. The information a former Osmetech Shareholder receives from AST, including the DRS Statement, are not negotiable instruments nor a security, and delivery of this information does not itself confer any rights upon the recipient. Nevertheless, this information should be kept with important documents as a record of ownership of these securities.

In order to sell the GenMark Shares held in a DRS account, a former Osmetech Shareholder will need to have a brokerage account, which it may open (if the relevant former Osmetech Shareholder does not already have one) at a broker of their choosing that is eligible directly or through an affiliate relationship to trade shares on the Nasdaq Global Market. If a former Osmetech Shareholder wishes to transfer its shares to a brokerage account, whether or not it plans to sell shares, the former Osmetech Shareholder should contact its Eligible Broker and provide him or her with its DRS account information (which will appear on the DRS statement to be received from AST). The former Osmetech Shareholder’s Eligible Broker can then electronically initiate the transfer of the book-entry shares based on the Osmetech Shareholder’s instructions. Pending receipt of such DRS statements, the information needed to transfer the GenMark Shares via an Eligible Broker may be obtained by contacting AST directly (see below).

(c) Non DRS eligible holders

The GenMark Shares held by those former Osmetech Shareholders who are officers, directors or affiliates of GenMark or who are subject to contractual transfer restrictions will not be placed in DRS but will continue to be held in book-entry form at AST. At the time these transfer restrictions are satisfied or lapse, the non-restricted GenMark Shares will be entered into DRS, and will be permitted to be transferred as outlined above.

(d) Transaction costs and timing

The transaction costs of transferring GenMark Shares may be higher than the transaction costs applicable in relation to a transfer of Osmetech Shares.

Shareholders should note that no transfers of GenMark Shares will be capable of being processed (and accordingly transfers will not be perfected at law) until after AST has established an account for the relevant GenMark Shareholder (this account being separate and distinct from the DRS account). In view of the number of Osmetech Shareholders, AST has advised that it may not have established accounts for all former Osmetech Shareholders until three business days after the Effective Date. Accordingly, transfers executed immediately following the Effective Date may only be processed and settled three business days after the Effective Date.

(e) Transfer outside DRS

Transfers of GenMark Shares may be made outside DRS by former Osmetech Shareholders (subject to any applicable transfer restrictions) by contacting AST (whose contact details are set out below). In order to process any such transfers GenMark Shareholders who have not yet received a DRS Statement will need to provide AST with an executed stock power with a medallion guarantee stamp and instruction letter detailing the registration information for the transferee. A medallion guarantee stamp may be obtained from an authorised financial institution such as a US Bank, domestic credit union or a US registered brokerage firm (an “Authorised Medallion Guarantee Provider”). The medallion guarantee stamp will guarantee that the individual signing the stock power is the securities rightful owner, or authorised legal representative with capacity to sign on behalf of its owner. An authorised officer will sign the medallion stamp with their name and title printed beneath their signature. The type of medallion guarantee required is determined by the value of the transaction. Depending upon the circumstances and to protect against fraudulent signatures, the GenMark Shareholder will be required to produce certain legal documentation to the Authorised Medallion Guarantee Provider (not AST) that will be providing the medallion guarantee stamp before the Authorised Medallion Guarantee Provider will assume liability. A GenMark Shareholder wishing to transfer GenMark Shares prior to receipt of the DRS Statement is advised to contact an Authorised Medallion Guarantee Provider to ascertain what legal documentation they will require in order to provide the appropriate medallion guarantee stamp. AST is required to reject transfers that do not have an original medallion guarantee stamp. Photocopies or faxes of this stamp are not acceptable.

Osmetech Shareholders who have any questions about the transfer of GenMark Shares issued pursuant to the Scheme should call AST, GenMark’s registrar and transfer agent, between 8.00 a.m. and 5.00 p.m. (Eastern time) Monday to Friday on 1-800-937-5449 or if telephoning from outside the
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US on +1-718-921-8124. Calls to AST’s 1-800-937-5449 number within the US are not subject to any charges in principle (however your service provider’s network charges may apply). Calls to AST’s +1-718-921-8124 number from outside the US are charged at applicable international rates.

8. Dividends and dividend policy

To date, Osmetech has not paid a dividend to Osmetech Shareholders. There are currently no plans to pay a dividend, but if GenMark does pay a dividend in the future, such dividends will be in US dollars.

9. Non UK/US Osmetech Shareholders

As regards Overseas Shareholders, the Proposal, including the Scheme, may be affected by the laws of the relevant jurisdictions. Such Overseas Shareholders should inform themselves about and observe any applicable legal requirements. It is the responsibility of Overseas Shareholders to satisfy themselves as to the full observance of the laws of the relevant jurisdiction in connection therewith, including the obtaining of any governmental, exchange control or other consents which may be required, or the compliance with other necessary formalities which are required to be observed and the payment of any issue, transfer or other taxes due in such jurisdiction.

If the issue of GenMark Shares to any Scheme Shareholder resident outside the United Kingdom or the United States is, in the jurisdictions in which such person is resident, either unlawful or would or may require Osmetech or GenMark to obtain or observe any governmental or other consent or any registration, filing or other formality (including ongoing requirements) with which Osmetech or GenMark is unable to comply or which Osmetech or GenMark reasonably regards as unduly onerous, GenMark will instruct AST not to set up an account in respect of such Scheme Shareholder. Instead, such Scheme Shareholder’s entitlement to GenMark Shares shall be held on trust in accordance with the provisions of paragraph 3 of Part V (Scheme of Arrangement).

THIS DOCUMENT DOES NOT CONSTITUTE AN OFFER TO SELL OR THE SOLICITATION OF ANY OFFER TO BUY ANY SECURITY. NONE OF THE SECURITIES REFERRED TO IN THIS DOCUMENT SHALL BE SOLD, ISSUED OR TRANSFERRED IN ANY JURISDICTION IN CONTRAVENTION OF APPLICABLE LAW.

Overseas Shareholders should consult their own legal advisers with respect to the legal consequences of the Scheme.

10. Osmetech Options and Osmetech Warrants

All Osmetech Shares issued on the exercise of options or warrants on or prior to the Reduction Record Time will be subject to the Scheme. An amendment to the articles of association of the Company is to be proposed at the General Meeting (details of which are set out in the Notice of General Meeting set out in Part IX of this document) to the effect that Osmetech Shares issued after the Reduction Record Time will be automatically acquired by GenMark in consideration for the equivalent number of GenMark Shares as such Osmetech Shareholder would have been entitled to had those Osmetech Shares been cancelled under the Scheme.

10.1	US Plan Options

US Plan Options will not be affected by the Scheme and will continue to subsist over Osmetech Shares subject to the terms on which they were granted. It is intended that US Plan Optionholders will be given the opportunity to surrender their US Plan Options in exchange for the grant of new options over GenMark Shares under the new share incentive plan to be adopted by GenMark. The Company will write to US Plan Optionholders separately setting out details of this proposal.

10.2	Non-US Plan Options

Some of the Non-US Plan Options are already exercisable, and the effect of the Scheme is to cause such options to lapse after a short period following the Court’s sanction of the Scheme. There are Non-US Plan Options granted to two individuals which have not yet vested, and the effect of the Scheme is to cause these options to vest and become exercisable in full on the
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Court’s sanction of the Scheme for a short period following which they shall lapse. There are Non-US Plan Options granted to three individuals which will not be affected by the Scheme and will continue to be exercisable following the Scheme pursuant to the terms on which they were granted.

For those Non-US Plan Optionholders who choose not to exercise their Non-US Plan Options, it is intended that Non-US Plan Optionholders will be given the opportunity to surrender their Non-US Plan Options in exchange for the grant of new options over GenMark Shares under the new share incentive plan to be adopted by GenMark. The Company will write to Non-US Plan Optionholders separately setting out details of such proposals.

10.3	Osmetech Warrants

Osmetech Warrants will not be affected by the Scheme. However, it is intended that the Osmetech Warrantholders will exchange their Osmetech Warrants for warrants over GenMark Shares. All Osmetech Shares issued on the exercise of Osmetech Warrants on or prior to the Reduction Record Time will be subject to the Scheme.

10.4	General

The tax consequences of the Scheme, for Osmetech Optionholders and Osmetech Warrantholders will be governed by the country in which such holder is tax resident. Osmetech Optionholders and Osmetech Warrantholders are recommended to consult with their personal tax adviser with respect to the tax consequences in their country of residence, as well as any other federal, foreign, state, provincial and local tax consequences that may be applicable to them.

11. Action to be taken

Implementation of the Scheme will require the approval of Scheme Shareholders at the Court Meeting which has been convened by order of the Court and which is to be held at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA at 11.30 a.m. on 20 April 2010. The Scheme will also require the Osmetech Shareholders to pass the special resolution to be proposed at the Scheme GM to be also held at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA at 11.45 a.m. on the same day (or as soon thereafter as the Court Meeting shall have concluded or been adjourned). If the Scheme becomes effective, it will be binding on all Scheme Shareholders, including any Scheme Shareholders who did not vote to approve the Scheme or who voted against the Scheme.

Osmetech Shareholders will find enclosed different coloured forms of proxy to be used in connection with the Court Meeting and the Scheme GM.

Whether or not Osmetech Shareholders intend to attend these meetings, they are requested to complete and sign each form of proxy enclosed with this document and return them in accordance with the instructions printed thereon to Capita Registrars, PXS, 34 Beckenham Road, Beckenham, Kent BR3 4TU, so as to arrive as soon as possible and in any event at least 48 hours prior to the relevant meeting. If the BLUE forms of proxy relating to the Court Meeting are not lodged by then, they may be handed to the Company’s registrars, Capita Registrars, on behalf of the chairman of the Court Meeting before the taking of the poll at that meeting. However, in the case of the Scheme GM, unless the WHITE form of proxy is lodged so as to be received by the time mentioned in the instructions on that form of proxy, it will be invalid.

The completion and return of the BLUE form of proxy for the Court Meeting will not preclude Osmetech Shareholders from attending the Court Meeting and voting in person, if they so wish. The completion and return of the WHITE form of proxy will not preclude Osmetech Shareholders from attending the Scheme GM and voting in person, if they so wish.

It is important that, for the Court Meeting in particular, as many votes as possible are cast so that the Court may be satisfied that there is a fair representation of Scheme Shareholder opinion. You are therefore strongly urged to sign and return both forms of proxy as soon as possible.
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If you are in any doubt as to the action to be taken, please contact one of the helplines shown below.

For callers dialling from within the UK, the helpline number is 0871 664 0321.

For callers dialling from outside the UK, the helpline number is +44 208 639 33 99.

Calls to the Capita Registrars’ 0871 664 0321 number are charged at 10 pence per minute (including VAT) plus any of your service provider’s network extras. Calls to the Capita Registrars’ +44 208 639 3399 number from outside the UK are charged at applicable international rates. The Capita helpline is available between 9.00 a.m. and 5.00 p.m. (London time) Monday to Friday (excluding public holidays). A helpline has also been established to deal with queries relating to the GenMark Shares to be issued pursuant to the Scheme and the subsequent transfer of such GenMark Shares. Osmetech Shareholders who have any questions about the transfer of GenMark Shares issued pursuant to the Scheme should call AST, GenMark’s registrar and transfer agent, between 8.00 a.m. and 5.00 p.m. (Eastern time) Monday to Friday on 1-800-937-5449 or if telephoning from outside the US on +1-718-921-8124. Calls to AST’s 1-800-937-5449 number within the US are not subject to any charges (however your service provider’s network charges may apply). Calls to AST’s +1-718-921-8124 number from outside the US are charged at applicable international rates. Different charges may apply to calls made from mobile telephones and calls may be recorded and monitored randomly for security and training purposes. Neither Capita Registrars nor AST can provide advice on the merits of the Proposal or the GenMark Fundraising nor give any financial, legal or tax advice.

12. Further information

The text of the Scheme is set out in full in Part V of this document. Details of documents available for inspection are given in paragraph 11 of Part VI of this document.

Yours faithfully,
[image: ]






Robert Finlay

Managing Director
Canaccord Adams Limited
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PART III

CHANGES IN THE RIGHTS OF OSMETECH SHAREHOLDERS AND LEGAL CONSEQUENCES

As a result of the Scheme, Osmetech Shareholders will be entitled to receive GenMark Shares. GenMark is incorporated in the State of Delaware, United States and Osmetech plc is incorporated under the laws of England and Wales. The following is a summary comparison of material differences between the rights of a GenMark Shareholder and an Osmetech Shareholder arising from the differences between the corporate laws of the State of Delaware, United States and those of England and Wales, the governing instruments of the two companies, and the securities laws and regulations governing Osmetech plc, and, upon completion of the Scheme, governing GenMark. The summary of GenMark’s governing instruments is of those instruments as they are expected to be amended and/or restated prior to the Effective Date. This summary is not a complete description of the laws of the State of Delaware, United States or of England and Wales, the other rules or laws referred to in this summary, the GenMark certificate of incorporation, the GenMark By-laws or the Osmetech memorandum and articles of association.

Copies of the Osmetech plc memorandum of association, the GenMark certificate of incorporation and GenMark By-laws in the forms to be effective immediately following the Scheme becoming effective are available for inspection at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London, EC2A 2HA. The descriptions of Osmetech plc’s memorandum and articles of association, the GenMark certificate of incorporation and GenMark By-laws contained herein are qualified by reference to the actual documents.

Unless the context otherwise requires, references to “shareholder” or “shareholders” or “stockholder” or “stockholders” means the person(s) whose name(s) appears on a company’s register of members or stockholders and who are the legal owners of the shares concerned.

	PROVISIONS CURRENTLY APPLICABLE TO
	
	PROVISIONS THAT WILL BE APPLICABLE TO

	OSMETECH SHAREHOLDERS
	
	OSMETECH STOCKHOLDERS



Voting Rights


Under the Articles, a shareholder who is present in person or by proxy and entitled to vote at a shareholders’ meeting is entitled to one vote on a show of hands regardless of the number of shares he or she holds. On a poll, each shareholder having the right to vote, including proxies for shareholders, is entitled to one vote for each ordinary share held.

Under the Articles, three shareholders present in person or proxy and entitled to vote on the business to be transacted constitute a quorum for the purposes of a general meeting.

The Articles provide that resolutions put to a vote at a shareholders’ meeting will be decided on a show of hands, unless a poll is demanded by:

(1) the chairman of the meeting;

(2) not less than three shareholders present in person or by proxy that have the right to vote;

(3) a shareholder or shareholders representing not less than one-tenth of the total voting rights of all the members having the right to vote at the meeting; or
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Under Delaware law, each stockholder is entitled to one vote for each share of capital stock held by the stockholder unless the certificate of incorporation provides otherwise. GenMark’s certificate of incorporation does not alter the voting rights of holders of GenMark Shares.

The GenMark By-laws provide that the presence of the holders of a majority in voting power of the issued and outstanding stock entitled to vote constitutes a quorum for the transaction of business at a stockholders meeting.

Under Delaware law, a certificate of incorporation may provide that in elections of directors, stockholders are entitled to cumulate votes. The GenMark certificate of incorporation does not provide for cumulative voting for the election of directors.
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	PROVISIONS THAT WILL BE APPLICABLE TO

	OSMETECH SHAREHOLDERS
	
	OSMETECH STOCKHOLDERS



(4) any shareholder or shareholders present in person or by proxy and holding shares conferring a right to vote at the meeting being on which an aggregate sum has been paid equal to not less than one-tenth of the total sum paid on all the shares conferring that right.

Ordinary resolutions are, in the first instance, decided on a show of hands. Ordinary resolutions must be approved by at least a majority of the votes cast by shareholders present in person or by proxy. If a poll is demanded, the ordinary resolution conducted on a poll must be approved by shareholders representing at least a majority of the total voting rights of shareholders present in person or by proxy who vote on the resolution. Special resolutions, if decided on a show of hands, require the affirmative vote of at least 75 per cent. of the votes cast by shareholders present in person or by proxy. If a poll is demanded, a special resolution conducted on a poll must be approved by shareholders representing at least 75 per cent. of the total voting rights of shareholders present in person or by proxy who vote on the resolution.

Under the Articles, proxies of shareholders are entitled to attend shareholders’ meetings and to demand or to join in demanding a poll, and vote at shareholders’ meetings on a poll or on a show of hands.

Action by Written Consent


Under English law, shareholders of a public company such as Osmetech plc are not permitted to pass resolutions by written consent.



Under Delaware law, unless otherwise provided in the certificate of incorporation, stockholders may take any action which may be taken at a stockholders meeting without a meeting if the action is consented to in writing by stockholders holding not less than the number of votes that would be required to authorise or take that action at a meeting at which all stockholders were present and voted. The certificate of incorporation of GenMark states that any action required or permitted to be taken by the stockholders may be taken at a meeting, without prior notice and without a vote, if a unanimous consent in writing is signed by all stockholders.


Shareholder Proposals and Shareholder Nominations of Directors


Under English law, shareholders of a public limited company may demand that a resolution be voted on at an annual general meeting if the demand is made: (1) by shareholders holding at least 5 per cent. of the total voting power of shares having a right to vote on a resolution (excluding any voting rights attached to any
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Under the GenMark’s By-laws, any stockholder may nominate candidates for election to the board of directors at an annual or special meeting or bring other business before an annual meeting if the stockholder gives timely notice in writing of the proposals or nominations to be brought before the meeting
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treasury shares), or (2) by at least 100 shareholders holding shares on which there has been paid up to an average sum per shareholder of at least £100. The only shareholders who count towards these thresholds are those having at the date of the requisition a right to vote at the annual general meeting to which the resolution relates. The shareholders must deposit the demand at the Company’s registered office at least six weeks before the annual general meeting to which it relates or, if later, at the time at which notice is given of the annual general meeting. English law also provides that shareholders may require the directors to call a general meeting to vote on a particular resolution if the demand is made by shareholders holding at least ten per cent. of the paid up capital of the company as carries the right of voting at general meetings of the company (excluding any paid-up capital held by the company as treasury shares). In general, resolutions to appoint directors must be put to shareholders on the basis of one resolution for each nominated director. A resolution including more than one director may be presented to be voted upon at a general meeting only if the shareholders have first unanimously approved so doing.



PROVISIONS THAT WILL BE APPLICABLE TO

OSMETECH STOCKHOLDERS
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in the form set forth in GenMark’s By-laws. In the case of an annual meeting, to be timely, a stockholder’s notice must be received by the secretary of GenMark not less than 90 days or more than 120 days prior to the first anniversary of the preceding year’s annual meeting. If the date of the annual meeting is advanced more than 30 days or delayed more than 70 days from the first anniversary of the preceding year’s annual meeting, the notice must be received no earlier than 120 days prior to the annual meeting and no later than the close of business on the earlier of the 90th day prior to the annual meeting, or if the first public announcement of the date of such annual meeting is less than 100 days prior to the date of such annual meeting, the 10th day following the day on which notice or public disclosure of the date of the annual meeting was mailed or made. In the case of a special meeting, provided that GenMark’s board of directors has determined that directors will be elected at the meeting, to be timely, a stockholder’s notice must be received by the secretary of GenMark no earlier than 120 days prior to the special meeting and no later than the close of business on the later of the 90th day prior to the special meeting, or if the first public announcement of the date of such special meeting is less than 100 days prior to the date of such special meeting, the 10th day following the day on which notice or public disclosure of the date of the special meeting was mailed or made.



Sources and Payment of Dividends


Subject to the prior rights of holders of any preferred shares, an English company may pay dividends on its ordinary shares only out of its distributable profits, defined as accumulated, realised profits less accumulated, realised losses, and not out of share capital, which includes share premiums (being the excess of the consideration for the issue of shares over the aggregate nominal amount of such shares). Amounts credited to the share premium account, however, may be used to pay up unissued shares that may then be distributed to shareholders in proportion to their holdings. In addition, under English law, Osmetech plc would not be permitted to make a distribution if, at the time, the amount of its net assets is less than the aggregate of its issued and paid-up share capital and undistributable reserves or if the distribution would result in the amount of its net assets being less than that aggregate. The shareholders may, by ordinary resolution, declare final dividends, but no dividend may be declared
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Under Delaware law, subject to any restriction in the corporation’s certificate of incorporation, the board of directors may declare and pay dividends out of (1) surplus of the corporation which is defined as net assets less statutory capital, or (2) if no surplus exists, out of the net profits of the corporation for the year in which the dividend is declared and/or the preceding year; provided, however, that if the capital of the corporation has been diminished to an amount less than the aggregate amount of capital represented by the issued and outstanding stock of all classes having preference upon the distribution of assets, the board of directors may not declare and pay dividends out of the corporation’s net profits until the deficiency in the capital has been repaired. GenMark’s certificate of incorporation contains no provisions restricting the payment of dividends on GenMark Shares.
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by shareholders in excess of an amount recommended by the Board. The Board has the power under the Articles to pay interim dividends without the approval of shareholders to the extent the financial position of the Company justifies a dividend.

Rights of Purchase and Redemption


Under English law, a company may issue redeemable shares, subject to any conditions stated in its articles of association. The Articles permit the issuance of redeemable shares. A company may purchase its own shares, if in the case of an open-market purchase, authority to make the market purchase has been given by an ordinary resolution of its shareholders.

A company may redeem or repurchase shares only if the shares are fully paid and, in the case of public companies, only out of: (1) distributable profits; or (2), subject to certain exceptions, the proceeds of a new issue of shares made for the purpose of the repurchase or redemption.



Under Delaware law, any corporation may purchase, redeem and dispose of its own shares, except that it may not purchase or redeem these shares if the capital of the corporation is impaired or would become impaired as a result of the redemption, purchase or disposition.


Meetings of Shareholders


Under the Articles, all general meetings of shareholders will be held at the time and place determined by the directors; unless the meeting is on the requisition of the shareholders (see below), in which case it will be held within a prescribed period.



GenMark’s By-laws provide that annual meetings of stockholders may be held at any place designated by the GenMark board of directors.


Special Meetings of Shareholders






Under English law, a general meeting of shareholders may be called upon:

(1) by the board of directors; or (2) on the requisition of shareholders holding at least 10 per cent. of the paid-up capital of the company carrying voting rights at the general meeting (excluding any paid-up capital held by the Company as treasury shares).






39



Delaware law provides that special meetings of stockholders may be called by (1) the board of directors, or (2) any person or persons authorised by the corporation’s certificate of incorporation or By-laws.

GenMark’s certificate of incorporation provides that special meetings of stockholders may be called only by (1) the board of directors,
(2) the chairman of the board of directors or, (3) the chief executive officer. GenMark’s By-laws provide that, except as otherwise provided by law, stockholders entitled to receive notice of a special meeting must receive notice of the meeting not less than 10 days and not more than 60 days prior to the date of the meeting. This notice must identify the purpose of the special meeting. GenMark’s By-laws provide that the business permitted to be conducted at any special meeting is limited to matters relating to the purpose or purposes specified in the notice of the special meeting.
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Under the Articles, the notice requires for general meetings are as follows:

(1) in the case of an annual general meeting not less than 21 days’ notice; and

(2) in any other case not less than 14 days’ notice.

The notice is exclusive of the day on which it is served or deemed to be
served and of the day for which it is given.

The Articles provide that documents sent by first class mail are deemed received 24 hours after mailing, and, if sent by second class mail, 48 hours after mailing.

In addition, general meetings may be called upon shorter notice if: (1) in
the case of an annual general meeting, all the shareholders who are
permitted to attend and vote agree to the shorter notice; or (2) in the case
of a general meeting, a majority of the shareholders having a right to
attend and vote at the meeting and who hold at least 95 per cent. by
nominal value of the shares which can be voted at the meeting so agree.

Appraisal Rights


While English law does not generally provide for appraisal rights, a shareholder may apply to a court and the court may specify terms for the acquisition that it considers appropriate as described under “Shareholders’ Votes on Certain Transactions” below.
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Under Delaware law, stockholders of a corporation that is a constituent in a merger generally have the right to demand and receive payment of the fair value of their stock in lieu of receiving the merger consideration. However, appraisal rights are not available to holders of shares:

(1) listed on a national securities exchange; or

(2) held of record by more than 2,000 stockholders;

unless holders of stock are required to accept in the merger anything other than any combination of:

(1) shares of stock or depositary receipts of the surviving corporation in the merger;

(2) shares of stock or depositary receipts of another corporation that, at the effective date of the merger, will be either:

(a) listed on a national securities exchange; or

(b) held of record by more than 2,000 stockholders;

(3) cash in lieu of fractional shares of the stock or Depositary receipts received; or

(4) any combination of (1), (2) and (3).

In addition, appraisal rights are not available to the holders of shares of the surviving corporation in the merger, if the merger does not require the approval of the stockholders of that corporation.
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Pre-emptive Rights


Under English law, the issuance for cash of (1) equity securities, being those which, with respect to dividends or capital, carry a right to participate beyond a specified amount, or (2) rights to subscribe for or convert into equity securities, must be offered first to the existing equity shareholders in proportion to the respective nominal values of their holdings, unless a special resolution to the contrary has been passed by shareholders in a general meeting.



Under Delaware law, a stockholder is not entitled to pre-emptive rights to subscribe for additional issuances of stock or any security convertible into stock unless they are specifically granted in the certificate of incorporation. GenMark’s certificate of incorporation does not provide for pre-emptive rights.


Amendment of Governing Instruments


Under English law, shareholders have the power to amend any provisions of the company’s articles of association by special resolution.





Under English law, the board of directors is not authorised to change the articles of association. See “Share Class Rights” below.



Amendments affecting the rights of the holders of any class of shares may, depending on the rights attached to the class and the nature of the amendments, also require approval by a special resolution of the classes affected in separate class meetings. See “Share Class Rights” below.



Under Delaware law, unless the certificate of incorporation requires a greater vote, an amendment to the certificate of incorporation requires (1) the approval and recommendation of the board of directors, (2) the affirmative vote of a majority of the outstanding stock entitled to vote on the amendment, and (3) the affirmative vote of a majority of the outstanding stock of each class entitled to vote on the amendment as a class.

Under Delaware law, stockholders have the power to adopt, amend or repeal bylaws by the affirmative vote of a majority of the outstanding stock entitled to vote at a meeting of stockholders unless the certificate of incorporation or the bylaws specify another percentage.

Under GenMark’s certificate of incorporation and GenMark By-laws, the affirmative vote of the holders of at least a majority in voting power of the issued and outstanding stock entitled to vote is required to adopt, amend or repeal the bylaws, provided however that certain provisions of the bylaws may be amended by the vote of at least 80 per cent. of the shares or capital stock entitled to vote.

Under Delaware law, if provided by the certificate of incorporation, the board of directors has the power to adopt, amend or repeal the bylaws of a company. The GenMark certificate of incorporation and GenMark bylaws authorise the GenMark board of directors to adopt, amend or repeal the GenMark bylaws.


Preference Stock and Deferred Shares


Subject to the rights of any existing shareholders, the Articles permit Osmetech to issue new shares with any rights granted to holders of such shares, including rights of priority over the Osmetech Shares. Osmetech currently has only issued
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The GenMark certificate of incorporation authorises the GenMark board of directors (1) to provide for the issuance of one or more series of preferred stock, (2) to issue up to 5,000,000 shares of preferred stock, (3) to fix the number
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ordinary shares and issued deferred shares. The deferred shares have no value.
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of the shares constituting each series of preferred stock, and (4) to fix for each series, its voting powers, designations, preferences and relative participating, optional or other special rights, and the qualifications, limitations and restrictions thereof.


Share Class Rights


The Articles provide that:

(1) the rights of any class of shares may only be changed with the consent in writing of holders of 75 per cent. of the nominal amount of the issued shares of that class or by a special resolution passed at a separate class meeting of the holders of the relevant class of shares;

(2) the quorum required for the separate class meetings is at least two people who hold, or act as proxies for, at least one third of the nominal value of the issued shares of the class, except that at any adjournment of a class meeting one shareholder constitutes a quorum, regardless of the number of shares that person holds;

(3) every holder of shares of a class having a separate class meeting is entitled, on a poll, to one vote in respect of each share held; and

(4) a poll may be demanded at a separate class meeting by any person present in person or by proxy and entitled to vote.



Under Delaware law, any change to the rights of holders of GenMark Shares or preferred stock would require an amendment to the GenMark certificate of incorporation. Holders of shares of a class are entitled to vote as a class upon a proposed amendment to the certificate of incorporation if the amendment will (1) increase or decrease the authorised number of shares of the class, (2) increase or decrease the par value of the shares of the class, or (3) alter or change the powers, preferences or special rights of the shares of the class so as to affect them adversely.


Shareholders’ Votes on Certain Transactions


The Companies Act provides for schemes of arrangement, which are arrangements or compromises between a company and any class of shareholders or creditors and used in certain types of reconstructions, amalgamations, capital reorganisations or takeovers. These arrangements require the approval of: (1) a majority in number of each class of shareholders or creditors present and voting in person or by proxy at special meetings convened by order of the Court representing 75 per cent. in value of the capital or debt voted by that class of shareholder or creditor and (2) the Court.

Once approved, sanctioned and becoming effective, all shareholders and creditors of the relevant class and the company are bound by the terms of the scheme, and a dissenting shareholder would have no rights comparable to appraisal rights provided under Delaware law.

Under the AIM rules for companies, shareholder approval:

(1) is usually required for an acquisition by an AIM company if, generally, the size of the company or business to be acquired represents 100 per cent.
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Generally, under Delaware law, unless the certificate of incorporation provides for the vote of a larger portion of the stock, completion of a merger or consolidation or sale of substantially all of a corporation’s assets or dissolution requires (1) the approval of the board of directors, and (2) approvals by the holders of a majority in voting power of the issued and outstanding stock entitled to vote on that matter.
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or more of the assets, profits, turnover or gross capital of the AIM company or if the consideration to be paid represents 100 per cent. or more of the aggregate market value of the AIM company’s equity shares; and

(2) may also be required for a disposal if the size of the company or business being disposed of represents 75 per cent. or more of the assets, profits, turnover or gross capital of the AIM company or if the consideration to be paid represents 75 per cent. or more of the aggregate market value of the AIM company’s equity shares.

The Companies Act also provides (1) that where a takeover offer is made
for the shares of a company incorporated under the Companies Act, and

(2) within four months of the date of the offer, the offeror has acquired or contracted to acquire at least 90 per cent. in value of the shares of any class to which the offer relates, the offeror may, within two months of reaching the 90 per cent. level, require shareholders who do not accept the offer to transfer their shares on the terms of the offer. A dissenting shareholder may object to the transfer or its proposed terms by applying to the court within six weeks of the date on which notice of the transfer was given. In the absence of fraud or oppression, the court is unlikely to order that the acquisition shall not take effect, but it may specify terms of the transfer that it finds appropriate. A minority shareholder is also entitled in these circumstances, in the alternative, to require the offeror to acquire his shares on the terms of the offer.

Rights of Inspection


The register and index of names of shareholders of an English company may be inspected during business hours (1) for free, by its shareholders, and (2) for a fee by any other person.

In both cases, the documents may be copied for a fee.

The shareholders of an English company may also inspect, without charge, during business hours (1) minutes of meetings of the shareholders and obtain copies of the minutes for a fee, and (2) service contracts of the company’s directors.

In addition, the published annual accounts are required to be available for shareholders and a shareholder is entitled to a copy of these accounts.

The shareholders of Osmetech do not have rights to inspect the accounting records of Osmetech or minutes of meetings of its directors.



Delaware law allows any stockholder during normal business hours:

(1) to inspect and to make copies or extracts of:

(a) the corporation’s stock ledger;

(b) a list of its stockholders; and

(c) its other books and records;

(2) provided that:

(a) the stockholder makes a written request under oath stating the purpose of his inspection; and

(b) the inspection is for a purpose reasonably related to the person’s interest as a stockholder.
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Standard of Conduct for Directors


Under English law, a director has a fiduciary duty to act in a company’s best interest. This duty includes obligations:

(1) not to create an actual or potential conflict between his duty to the company and duties to any other person or his personal interests;

(2) not to make a profit out of his position as a director unless the company permits him to do so;

(3) to act bona fide in what they consider is in the interests of the company as a whole;

(4) to exercise his powers only in accordance with the memorandum and articles of association of the company; and

(5) to exercise independent judgement.

In addition, a director must exercise reasonable care and skill in the performance of his duties. The precise scope of this duty is not defined, but the test generally is both subjective (i.e., was the director’s conduct that of a reasonably diligent person who has the knowledge and experience of the director) and objective (i.e., was the director’s conduct that of a reasonably diligent person having the knowledge and experience that a director holding that position should have).

In addition, directors are also required to disclose to the company of which they are a director certain information, including personal interests in contracts or arrangements with the company that may not be apparent.



Delaware law does not contain any specific provisions setting forth the standard of conduct of a director. The scope of the fiduciary duties of GenMark’s board of directors is thus determined by the courts of the State of Delaware. In general, directors have a duty to act without self-interest, on an informed basis, in good faith, and in a manner they believe to be in the best interests of the stockholders.

Immediately following the Effective Time, the GenMark board of directors is expected to consist of 4 members, one of whom will be an executive officer of GenMark.


Classification of the Board of Directors


While English law permits a company to provide for terms of different length for its directors, the Articles do not provide for any such differentiation. The Articles provide that at each annual general meeting one-third of the directors shall retire from office. The directors to retire shall be those who wish to retire and not offer themselves for re-election and, to the extent that the number of such directors is insufficient to satisfy the one-third requirement, such of the directors, who have been longest in office as are necessary to meet such number. These retired directors will be eligible for re-election at that annual general meeting.



Delaware law permits the certificate of incorporation or a stockholder-adopted bylaw to provide that directors be divided into one, two or three classes, with the term of office of one class of directors to expire each year. GenMark’s certificate of incorporation provides that, subject to the rights of any series of preferred stock to elect directors, the GenMark board of directors will be divided into three classes of directors with each class elected to serve for a term of three years beginning upon its initial re-election.


Removal of Directors


Under the Companies Act, shareholders may remove a director without cause by ordinary resolution, irrespective of any provisions of the company’s articles of association or service

44



Delaware law provides that a director may be removed with or without cause by the holders of a majority in voting power of the issued and outstanding stock entitled to vote, except that

[image: ]Table of Contents

	PROVISIONS CURRENTLY APPLICABLE TO
	
	PROVISIONS THAT WILL BE APPLICABLE TO

	OSMETECH SHAREHOLDERS
	
	OSMETECH STOCKHOLDERS




contract the director has with the company, provided that 28 clear days’ notice of the resolution is given to the company. See “Classification of the Board of Directors” above.


(1) members of a classified board of directors may be removed only for cause, unless the certificate of incorporation provides otherwise, and (2) in the case of a corporation having cumulative voting, directors may not be removed in certain situations without satisfying certain stockholder approval requirements.

Under GenMark’s By-laws, subject to the rights of holders of any series of preferred stock, directors of GenMark may be removed only for cause by the affirmative vote of the holders of a majority of the shares entitled to vote.


Vacancies on the Board of Directors


Under English law, shareholders may by ordinary resolution, at a meeting at which any director retires, appoint a person to be a director:

(1) to fill a vacancy; or

(2) to become an additional director,

subject to any maximum provided in the company’s articles of association.



Under Delaware law, unless otherwise provided in the certificate of incorporation or the bylaws, (1) vacancies on a board of directors, and (2) newly created directorships resulting from an increase in the number of directors may be filled by a majority of the directors in office. In the case of a classified board of directors, directors elected to fill vacancies or newly created directorships will hold office until the next election of the class for which the directors have been chosen.


The board of directors has the power to appoint a director to serve until the next annual general meeting of the company, whereupon the director concerned is required to retire but will be eligible for election.


GenMark’s by-laws provide that any newly created directorships resulting from any increase in the authorised number of directors will be filled by a majority of the directors then in office, provided a majority of the whole of the board or a quorum is present subject to certain limited exceptions. GenMark’s certificate of incorporation also provides that a director elected to fill a vacancy will hold office until the next election of the class for which the director has been chosen, subject to the election and qualification of a successor and to the director’s earlier death, resignation or removal.


Liability of Directors and Officers


English law does not permit a company to exempt any director or officer of the company or any person employed by the company as an auditor from any liability arising from negligence, default, breach of duty or breach of trust against the company. English law does provide for liability limitation agreements which may be entered into between the Company and auditor.
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Delaware law permits a corporation’s certificate of incorporation to include a provision granting to a corporation the power to exempt a director from personal liability to the corporation and its stockholders for monetary damages arising from a breach of fiduciary duty as a director. However, no provision can limit the liability of a director for:

(1) any breach of his duty of loyalty to the corporation or its stockholders;

(2) acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law;
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	(3) intentional or negligent payment of unlawful dividends or stock

	
	
	purchases or redemptions; or

	
	
	(4) any transaction from which he derives an improper personal

	
	
	benefit.

	
	
	GenMark’s certificate of incorporation provides that a director of

	
	
	GenMark will not be personally liable to GenMark or its stockholders

	
	
	for monetary damages, for breach of fiduciary duty as a director

	
	
	subject to the limitations set forth above.



Indemnification of Directors and Officers


English law does not permit a company to indemnify:

(1) a director or officer of the company; or

(2) any person employed by the company as an auditor

against any liability arising from negligence, default, breach of duty or breach of trust against the company, except that indemnification is allowed for liabilities in connection with:

(1) defending any proceeding in which judgment is entered in favour of the director or officer or the director or officer is acquitted; or

(2) proceedings in which the director or officer is held liable, but the court finds that he acted honestly and reasonably and that relief should be granted.

The Articles provide that to the extent permitted by the Companies Act, every director or other officer is to be indemnified against liabilities he incurs in the actual or purported discharge of his duties or exercise of his power.

The Companies Act enables companies to purchase and maintain insurance for directors, officers and auditors against any liability arising from negligence, default, breach of duty or breach of trust against the company.

Osmetech maintains directors’ and officers’ insurance.



Delaware law generally provides that a corporation may indemnify any officer, director, employee or agent who is made a party to any third party suit or proceeding on account of being a director, officer, employee or agent of the corporation against expenses, including attorneys’ fees, judgments, fines and amounts paid in settlement actually and reasonably incurred by him in connection with the action if the officer, director, employee or agent:

(1) acted in good faith and in a manner he reasonably believed to be in and not opposed to the best interests of the corporation; and

(2) in a criminal proceeding, had no reasonable cause to believe his conduct was unlawful.

GenMark’s certificate of incorporation provides that it will indemnify its current and former directors and officers to the fullest extent permitted by law.

Delaware law permits corporations to purchase and maintain insurance for directors, officers, employees and agents against any liability asserted against the person whether or not the corporation would have the power to indemnify the person under Delaware law.

GenMark maintains directors’ and officers’ insurance.



Shareholders’ Suits


While English law only permits a shareholder to initiate a lawsuit on behalf of the company in limited circumstances, the Companies Act permits a shareholder whose name is on the register of shareholders of the company to apply for a court order (1) when the company’s affairs are being or



Under Delaware law, a stockholder may initiate a derivative action to enforce a right of a corporation if the corporation wrongfully fails to enforce the right itself. An individual may also commence a class action suit on behalf of himself and other similarly situated
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have been conducted in a manner unfairly prejudicial to the interests of all or some shareholders, including the shareholder making the claim, or
(2) when any actual or proposed act or omission of the company is or would be so prejudicial.

A court has wide discretion in granting relief, and may authorise civil proceedings to be brought in the name of the company by a shareholder on terms that the court directs. Except in these limited circumstances, English law does not generally permit class action lawsuits by shareholders on behalf of the company or on behalf of other shareholders.
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stockholders to enforce an obligation owed to the stockholders directly where the requirements for maintaining a class action under Delaware law have been met. The complaint must:

(1) state that the plaintiff was a stockholder at the time of the transaction of which the plaintiff complains or that the plaintiff’s shares thereafter devolved on the plaintiff by operation of law; and

(2) with respect to a derivative action:

(a) allege with particularity the efforts made by the plaintiff to obtain the action the plaintiff desires from the directors; or

(b) allege with particularity that such effort would have been futile.

Additionally, the plaintiff must remain a stockholder through the duration of the suit. The action will not be dismissed or compromised without the approval of the Delaware Court of Chancery.


Provisions Relating to Share Acquisitions


Takeovers of public companies considered to be resident in the UK are regulated by the Takeover Code, which is administered by the Takeover Panel, a body consisting of representatives of the City of London financial and professional institutions, which oversees the conduct of takeovers.

The Takeover Code provides that when (1) any person acquires, whether by a series of transactions over a period of time or not, shares which, together with shares held or acquired by persons acting in concert with him, represent 30 per cent. or more of the voting rights of a public company, or (2) any person, together with persons acting in concert with him, holds not less than 30 per cent. but not more than 50 per cent. of the voting rights and that person, or any person acting in concert with him, acquires any additional voting shares, the person must generally make an offer for all of the equity shares of the company, whether voting or non-voting, and any class of voting non-equity shares of the company held by that person or any person acting in concert with him, for cash, or accompanied by a cash alternative, at not less than the highest price paid by the persons or these persons for the relevant shares during the 12 months preceding the date of the announcement of the offer.

In view of the fact that Osmetech is an AIM Company with a majority of its directors residents
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Section 203 of the General Corporation Law of the State of Delaware prohibits “business combinations,” including mergers, consolidations, sales and leases of assets, issuances of securities and similar transactions, by a corporation or a subsidiary with an “interested stockholder” who beneficially owns 15 per cent. or more of a corporation’s voting stock, for three years after the person or entity becomes an interested stockholder, unless:

(1) prior to the time that the stockholder became an interested stockholder, the board of directors approved either the business combination or the transaction that resulted in the stockholder becoming an interested stockholder;

(2) after completion of the transaction in which the stockholder became an interested stockholder, the interested stockholder holds at least 85 per cent. of the voting stock of the corporation not including:

(a) shares held by directors who are also officers; and

(b) shares granted under certain employee benefit plans; or

(3) after the stockholder becomes an interested stockholder, the
business combination is approved by the board of directors and the holders of at least 66 2 /3 per cent. in voting power of the issued and outstanding stock
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outside the UK, the Takeover Panel have confirmed that the Takeover Code does not currently apply to Osmetech.
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entitled to vote, excluding shares held by the interested stockholder.

The Scheme is not subject to the restrictions on business combinations set forth in Section 203.



Takeover Related Provisions


Under English law, directors of a company have a fiduciary duty to take only those actions that are in the interests of the company as a whole.



Under Delaware law, directors generally have a duty to act without self-interest, on an informed basis, in good faith, and in a manner they reasonably believe to be in the best interests of the stockholders. Nevertheless, a Delaware court will generally apply a policy of judicial deference to board of director decisions to adopt anti-takeover measures in the face of a potential takeover where the directors are able to show that:

(1) they had reasonable grounds for believing that there was a danger to corporate policy and effectiveness from an acquisition proposal; and

(2) the board of directors action taken was neither preclusive nor coercive and was reasonable in relation to the threat posed.

GenMark does not maintain a stockholder rights plan.



Disclosure of Interests


The Companies Act provides that anyone who acquires a material interest or becomes aware that he has acquired a material interest in 3 per cent. or more of any class of shares of a public company’s issued share capital carrying rights to vote at general shareholder meetings must notify that company in writing of his interest within two days. Thereafter, any increase or decrease of a whole percentage point or decrease that reduces the interest to below 3 per cent. must be notified in writing to the company.

This requirement applies to holders of Osmetech Shares.

In addition, the Companies Act provides that a public company may, by notice in writing, require a person whom the company knows or reasonably believes to be or to have been within the three preceding years, interested in the company’s issued voting share capital to (1) confirm whether this is or is not the case, and (2) if this is the case, to give further information that the company requires relating to his interest or any other interest in the company’s shares of which he is aware.
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Acquirors of GenMark Shares are subject to disclosure requirements under Section 13(d)(1) of the Exchange Act and Rule 13d-1 thereunder, which provide that any person who becomes the beneficial owner of more than 5 per cent. of the outstanding GenMark Shares must, within 10 days after such acquisition, (1) file a Schedule 13D with the SEC disclosing specified information, and

(2) send a copy of the Schedule 13D to GenMark and to each securities exchange on which GenMark Shares are traded.

GenMark is required by the rules of the SEC to disclose in the proxy statement relating to its annual meeting of stockholders the identity and number of GenMark Shares beneficially owned by:

(1) each of its directors;

(2) its chief executive officer;

(3) each of its four most highly compensated executive officers other than its chief executive officer;

(4) all of its directors and executive officers as a group; and
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The disclosure must be made within a reasonable period as specified in the relevant notice (which may be as short as one or two days).

When the notice is served by a company on a person who is or was interested in shares of the company and that person fails to give the company any information required by the notice within the time specified in the notice, the company may apply to the court for an order directing that the shares in question be subject to restrictions prohibiting, among other things:

(1) any transfer of the shares;

(2) the exercise of voting rights;

(3) the issue of further shares; and

(4) other than in a liquidation, dividends and other payments.

Subject to exceptions in limited circumstances, any agreement to transfer shares which are subject to restriction (1) above is void. In respect of an interest in shares that is less than 0.25 per cent. of the relevant class of shares in a company whose shares are traded on the London Stock Exchange, the restrictions extend only to prohibition on attending and voting at shareholders’ meetings.

The Articles provide that the Osmetech board of directors may impose the restrictions on shareholders set forth in the above paragraph, which restrictions are normally imposed by the court in the event a notice is served.

Osmetech is required to disclose in its annual report the identity and share interests of its directors and any persons connected with them, as defined in the Companies Act, and of any person with an interest of 3 per cent. or more of its ordinary shares.


(5) any beneficial owner of 5 per cent. or more of the outstanding GenMark Shares.


Limitation on Enforceability of Civil Liabilities under US Federal Securities Laws

Ability to Bring Suits, Enforce Judgments and Enforce US Law


Osmetech is an English company listed on AIM. Certain of the directors and officers of Osmetech are residents of the United Kingdom and not the United States.
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GenMark is a company incorporated under the laws of the State of Delaware, United States and following the Scheme will be the holding company of the Osmetech Group and as a result will have substantial assets located in the United States. As a result, investors generally can initiate lawsuits in the United States against GenMark and its subsidiaries, and its directors and officers and can enforce lawsuits based on US federal securities laws in US courts.

[image: ]Table of Contents

	PROVISIONS CURRENTLY APPLICABLE TO
	
	PROVISIONS THAT WILL BE APPLICABLE TO

	OSMETECH SHAREHOLDERS
	
	OSMETECH STOCKHOLDERS



As a result, US investors may find it difficult in a lawsuit based on the civil
liability provisions of the US federal securities laws:

(1) to effect service within the United States upon Osmetech and the directors and officers of Osmetech located outside the United States;

(2) to enforce in US courts, or outside the United States, judgments obtained against those persons in the US courts;

(3) to enforce in US courts judgments obtained against those persons in courts in jurisdictions outside the United States; and

(4) to enforce against those persons in the United Kingdom, whether in original actions or in actions for the enforcement of judgments of US courts, civil liabilities based solely upon the US federal securities laws.

Short Swing Profits


Directors and officers of Osmetech are not subject to the Exchange Act’s “short swing” profit rules because Osmetech is a foreign private issuer under the Exchange Act. However, directors of Osmetech are subject to applicable UK legislation prohibiting insider dealing and market abuse. The directors and certain employees are also prohibited from dealing in securities during a close period (as defined in the AIM Rules for companies).

In addition, the Model Code of the UK Listing Authority on directors’ dealings has been adopted by Osmetech. The Model Code provides that the considerations to be taken into account by directors when deciding whether or not to deal in shares of the company of which they are a director must not be of a short-term nature.



Directors and officers and certain stockholders of GenMark are governed by rules promulgated under the Exchange Act of 1934, that will require directors and officers to forfeit to GenMark any “short swing” profits realised from purchases and sales, as determined under the Exchange Act and the rules thereunder, of GenMark equity securities.


Proxy Statements and Reports

Notices and Reports to Shareholders


As a foreign private issuer, Osmetech will not be governed by the proxy rules under the Exchange Act.

However, Osmetech will be governed by the Companies Act regulating notices of shareholder meetings.

In addition, Osmetech sends Osmetech Shareholders a copy of its annual report and accounts.

In addition, under the AIM rules for Companies, Osmetech will, depending on their size and importance, be required to send to shareholders details relating to certain acquisitions or dispositions.
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Under the Exchange Act proxy rules, GenMark must comply with notice and disclosure requirements relating to the solicitation of proxies for stockholder meetings.
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Reporting Requirements


As a foreign private issuer and registered under Section 12 of the Exchange Act, Osmetech is required to publicly file with the SEC annual reports on Form 20-F within six months after the end of each fiscal year and to furnish to the SEC reports on Form 6-K any material which Osmetech (1) makes or is required to make public under English law;
(2) files or is required to file with the London Stock Exchange; or
(3) distributes to its shareholders.

Osmetech is required to notify the market via regulatory information service of inter alia:

(1) substantial transactions;

(2) related party transactions;

(3) notifications received by it from persons holding an interest in 3 per cent. or more of any class of the company’s share capital;

(4) its annual accounts and half yearly reports;

(5) dealings by directors;

(6) admission to or cancellation from trading of any securities of the Company; and

(7) resignations, dismissals and appointments of directors.
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As a United States company with a class of stock registered under the Exchange Act, GenMark must file with the SEC, among other reports and notices:

(1) an annual report on Form 10-K within 90 days after the end of the fiscal year covered by the report;

(2) a quarterly report on Form 10-Q within 45 days after the end of each fiscal quarter; and

(3) current reports on Form 8-K upon the occurrence of important corporate events.
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PART IV

CONDITIONS TO THE IMPLEMENTATION OF THE SCHEME

1. The Scheme will be conditional upon:

(a) approval of the Scheme by a majority in number of those Scheme Shareholders who are present and vote either in person or by proxy at the Court Meeting representing 75 per cent. or more in value of the Scheme Shares voted by those Scheme Shareholders at the Court Meeting;

(b) the special resolution of the Company set out in the notice of the Scheme GM at Part IX of this document, being duly passed by the requisite majority at the Scheme GM. This special resolution includes that, for the purposes of the Scheme:

(i) the Directors be authorised to take all such actions as they may consider necessary or appropriate for carrying the Scheme into effect;

(ii) the share capital of the Company be reduced by cancelling and extinguishing all of the Scheme Shares;

(iii) upon such Capital Reduction taking effect, the reserve arising in the books of account of the Company as a result of such Capital Reduction be capitalised and applied in paying up at par the number of new ordinary shares in Osmetech as shall be equal to the number of Scheme Shares cancelled pursuant to paragraph (ii) above. These new Osmetech Shares are to be issued to GenMark;

(iv) the Directors be authorised to make the allotments referred to above;

(v) the Articles of Association be amended to ensure that any Osmetech Shares issued after the Scheme GM are compulsorily brought within the provisions of the Scheme or, if issued after the Reduction Record Time, are, subject to the Scheme becoming effective, compulsorily transferred to GenMark in consideration for and conditionally upon GenMark allotting and issuing to such transferor such number of GenMark Shares as that transferor would have been entitled to had each such Osmetech Share been a Scheme Share; and

(vi) that conditional upon the Scheme becoming effective, the AIM Trading Facility be cancelled;

(c) the sanction (with or without modification agreed by the Company and GenMark) of the Scheme and the confirmation of the Capital Reduction involved therein by the Court and an office copy of the Court Order (together with the Statement of Capital attached thereto) being delivered for registration to the Registrar;

(d) all necessary approvals or consents for the implementation of the Scheme from all relevant authorities having been obtained by the Company, GenMark and other Osmetech Group companies (as relevant); and

(e) the Underwriting Agreement having been signed by all the parties thereto and the conditions to the Underwriting Agreement having been satisfied (or been waived) other than the condition relating to the Scheme becoming effective.

2. The Company and GenMark have both agreed that the Directors will not take the necessary formal steps to bring the Scheme into effect unless (i) prior to the Court Hearing the listing of the GenMark Shares and the GenMark Fundraising Shares on the NASDAQ Global Market has been approved, subject to notice of issuance and SEC declaration of the effectiveness of the registration of the GenMark Shares and the GenMark Fundraising Shares under the Securities Act and (ii) the Directors believe that the GenMark Fundraising will proceed and complete.
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	PART V

	
	SCHEME OF ARRANGEMENT

	IN THE HIGH COURT OF JUSTICE
	No. 2535 of 2010

	CHANCERY DIVISION
	

	COMPANIES COURT
	

	
	IN THE MATTER OF OSMETECH PLC

	
	and

	
	IN THE MATTER OF THE COMPANIES ACT 2006

	
	SCHEME OF ARRANGEMENT

	
	(under Part 26 of the Companies Act 2006)

	
	between

	
	OSMETECH PLC

	
	and

	
	THE HOLDERS OF SCHEME SHARES

	
	(as hereinafter defined)

	
	PRELIMINARY



(A) In this Scheme, unless inconsistent with the subject or context, the following expressions bear the following meanings:


Articles



the articles of association of the Company


AST



American Stock Transfer and Trust Company LLC being the entity retained by GenMark to serve as its transfer agent and registrar for GenMark Shares


business day



a day on which London Stock Exchange plc is open for the transaction of business


Capital Reduction



the reduction of the share capital of the Company pursuant to section 641 of the Companies Act by cancelling and extinguishing the Scheme Shares in accordance with clause 1 of this Scheme


Capita Registrars



Capita Registrars (a trading name of Capita Registrars Limited)


Companies Act



the Companies Act 2006


Company



Osmetech plc, a public limited company incorporated in England and Wales with registered number 2849544


Court



the High Court of Justice in England and Wales


Court Hearing



the hearing of the Court for the sanction of the Scheme and confirmation of the Capital Reduction


Court Meeting



the meeting of the Scheme Shareholders to be convened by order of the Court under section 896 of the Companies Act to consider and, if thought fit, approve the Scheme, notice of which is set out at Part VIII of the Scheme Circular, including any adjournment of such meeting


53

[image: ]Table of Contents


Court Order



the order of the Court sanctioning the Scheme under section 899 of the Companies Act and confirming the Capital Reduction under section 648 of the Companies Act


CREST



the system for the paperless settlement of trades in securities and the holding of uncertificated securities operated by Euroclear UK in accordance with the CREST Regulations


CREST Regulations



the Uncertificated Securities Regulations 2001 (SI 2001 No. 3755) as amended from time to time


DRS



the Direct Registration System implemented by the Depositary Trust Company and Clearing Corporation


DRS Statement



the statement of interests held within DRS


Effective Date



the date on which this Scheme becomes effective in accordance with its terms


Euroclear UK



Euroclear UK & Ireland Limited, the central securities depositary for the United Kingdom, Republic of Ireland, Isle of Man, Jersey and Guernsey


GenMark



GenMark Diagnostics, Inc., a Delaware US Corporation


GenMark By-laws



the new By-laws of GenMark


GenMark Shares



common shares of par value $0.0001 each in the capital of GenMark


GenMark Share Entitlement



the aggregate entitlement of each Scheme Shareholder to be issued GenMark Shares under the Scheme


GenMark Trust



the trust over any GenMark Trust Securities which may be constituted pursuant to clause 3 of this Scheme


GenMark Trust Beneficiaries



the beneficiaries of the GenMark Trust


GenMark Trust Securities



has the meaning set out in clause 3.2 of the Scheme


holder



a registered holder, including any person(s) entitled by transmission


Holding Period



has the meaning set out in clause 3.2 of the Scheme


Holding Period Trustee



GenMark, or any additional or replacement trustee over the GenMark Trust Securities at any time that is appointed in accordance with clause 3.3 of the Scheme


New Osmetech Shares



the new ordinary shares of 0.10 pence each in the capital of the Company to be issued credited as fully paid to GenMark in accordance with the terms of this Scheme


Osmetech Shareholders



persons registered in the Company’s register of members as holders of Osmetech Shares


Osmetech Shares



ordinary shares of 0.10 pence each in the capital of the Company


Overseas Shareholders



Osmetech Shareholders resident in, or citizens or nationals of, or who have a registered address in, jurisdictions other than the United Kingdom or United States


Permitted Jurisdiction



the United Kingdom or the United States or any other jurisdiction in respect of which the Company, GenMark and the Holding Period Trustee are advised that any proposed transfer of GenMark Shares out of the GenMark Trust (i) would not infringe the laws of such jurisdiction or (ii) would not require the Company or GenMark to comply with any governmental or other consent or any registration, filing or other formality with which the Company or GenMark is unable to comply with or compliance with which the Company or GenMark regards as unduly onerous
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Reduction Record Time



6.00 p.m. on the business day immediately prior to the date of the Court Hearing


Registrar



the Registrar of Companies in England and Wales


Relevant Holders



Scheme Shareholders appearing in the register of members of the Company at the Scheme Record Time


Scheme



this scheme of arrangement in its present form or with or subject to any modification, addition or condition approved or imposed by the Court and agreed by the Company and GenMark


Scheme Circular



the document dated 31 March 2010 containing, inter alia, details of this Scheme, the notice of the Court Meeting and the notice of a general meeting of the Company to approve a special resolution in connection with the Scheme


Scheme Record Time



6.00 p.m. on the business day immediately prior to the Effective Date


Scheme Shareholders



the holders of Scheme Shares


Scheme Shares



(i)	the Osmetech Shares in issue at the date of the Scheme Circular;


(ii)	any Osmetech Shares issued after the date of the Scheme Circular and before the Voting Record Time; and

(iii)	any Osmetech Shares issued at or after the Voting Record Time and on or before the Reduction Record Time either on terms that the original or any subsequent holders of such shares are to be bound by the Scheme, or in respect of which the holders are, or have agreed in writing to be, bound by the Scheme

but excluding any Osmetech Shares registered in the name of or beneficially owned by GenMark


Statement of Capital



the statement of capital showing, as altered by the Court Order, the information required by section 649 of the Companies Act with respect to Osmetech’s share capital


uncertificated or in uncertificated form



a share or other security recorded on the relevant register as being held in uncertificated form in CREST and the title of which may be transferred by means of CREST


UK or United Kingdom



the United Kingdom of Great Britain and Northern Ireland


US or United States



the United States of America, each state of the United States and the District of Columbia, its territories and possessions


Voting Record Time



6.00 p.m. on the day which is two days before the date of the Court Meeting or, if the Court Meeting is adjourned, 6.00 p.m. on the day which is two days before the date of such adjourned meeting


and references to clauses and sub-clauses are to clauses and sub-clauses of this Scheme.

(B) At the date of the Scheme Circular, the Company has an issued share capital of £8,462,846.59 divided into 1,637,011,420 ordinary shares of 0.10 pence each and 689,478,300 deferred shares of 0.99 pence each. 14,500,000 of the issued deferred shares are unpaid. The remaining issued ordinary shares and issued deferred shares are credited as fully paid.

(C) GenMark was incorporated in February 2010 under the laws of the State of Delaware, USA under the name GenMark Diagnostics, Inc.. The authorised capital stock of GenMark at the date of this
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document is 105,000,000 divided into 100,000,000 common shares par value $0.0001 per share and 5,000,000 preferred shares par value $0.0001 per share. No common shares have, at the date of this Scheme, been issued to any person.

(D) As at the date of the Scheme Circular GenMark does not hold any Osmetech Shares. It is proposed that GenMark acquires one Osmetech Share prior to the Reduction Record Time.

(E) The purpose of this Scheme is to provide for the cancelling and extinguishing of the Scheme Shares and the issue of the New Osmetech Shares by the Company, in consideration for the issue by GenMark of GenMark Shares to Scheme Shareholders on the register of the Company as at the Scheme Record Time.

(F) GenMark has agreed to appear by Counsel at the Court Hearing and to be bound by, and to undertake to the Court to be bound by, the provisions of this Scheme and to execute and do or procure to be executed and done all such documents, acts and things as may be necessary or desirable to be executed or done by it for the purpose of giving effect to this Scheme.
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THE SCHEME

1. Cancellation of the Scheme Shares

1.1	The capital of the Company shall be reduced by cancelling and extinguishing the Scheme Shares.

1.2	Forthwith and contingently upon the said Capital Reduction referred to in sub-clause 1.1 taking effect (and notwithstanding anything to the
contrary in the Articles) the reserve arising in the books of account of the Company as a result of the said Capital Reduction shall be capitalised and applied in paying up in full at par such number of New Osmetech Shares as shall be equal to the number of the Scheme Shares cancelled pursuant to paragraph 1.1 above, which shall be allotted and issued credited as fully paid (free from all liens, charges, encumbrances, rights of pre-emption and any third party rights whatsoever) to GenMark and/or its nominee(s) in consideration for the allotment and issue of GenMark Shares as set out in clause 2.

2. Consideration for cancellation of the Scheme Shares

2.1	In consideration for the cancellation of the Scheme Shares and the allotment and issue of the New Osmetech Shares to GenMark or its nominee(s) as provided in clause 1, GenMark shall (subject as hereinafter provided) allot and issue to Scheme Shareholders (as appearing in the register of members of the Company at the Scheme Record Time) one GenMark Share, credited as fully paid, for every 230 Scheme Shares held by them at the Scheme Record Time, provided that no fractional shares of GenMark shall be issued to any Relevant Holders and if, but for this provision, any such Relevant Holders would be entitled to a fractional share of GenMark those fractional entitlements will be rounded up and a single GenMark Share shall be issued to each such Relevant Holder in respect of such Relevant Holder’s aggregate fractional entitlement.

2.2	The GenMark Shares to be issued pursuant to sub-clause 2.1 of this Scheme shall rank pari passu in all respects with all other GenMark Shares in issue at the Effective Date and will be entitled to all dividends or distributions made, paid or declared after the Effective Date, in accordance with the GenMark By-laws, on the share capital of GenMark. GenMark Shares issued pursuant to sub-clause 2.1 of this Scheme shall be issued with the rights and subject to the restrictions set out in the GenMark By-laws.

3. Overseas Shareholders

3.1	GenMark Shares will not be issued to any Scheme Shareholder where:

(i) to do so would, or may, in the reasonable opinion of GenMark, be contrary to any prohibition or condition imposed by law; or

(ii) without prejudice to the generality of (i) above, such Scheme Shareholder is (or the Company or GenMark reasonably believes to be) an Overseas Shareholder and the Company or GenMark reasonably believes or is advised that the allotment and/or issue of GenMark Shares pursuant to clause 2 would or might infringe the laws of any jurisdiction outside the United Kingdom or the United States or would or might require the Company or GenMark to comply with any governmental or other consent or any registration, filing or other formality with which the Company or GenMark is unable to comply with or compliance with which the Company or GenMark regards as unduly onerous.

3.2	If clause 3.1 of this Scheme applies, the applicable Scheme Shareholders’ GenMark Share Entitlement will be issued to the Holding Period Trustee who will hold the GenMark Shares on trust for the relevant Scheme Shareholder (the “GenMark Trust Securities”) (i) for a period of 15 years commencing on the Effective Date or (ii) until written notification is received by the Holding Period Trustee from the then directors of GenMark directing the trustees to sell the GenMark Trust Securities (the “Holding Period”). If a Scheme Shareholder whose GenMark Share Entitlement has been issued to the Holding Period Trustee under this clause 3.2 does not request the Holding Period Trustee in writing to transfer the relevant GenMark Trust Securities to an entity with a registered address in a Permitted Jurisdiction within the Holding Period, as soon as reasonably practicable following the expiry of the Holding Period the Holding Period Trustee shall issue instructions for the GenMark Trust Securities to be sold in the market (subject to such terms as it may, in its absolute discretion, determine/agree) and the net proceeds of sale distributed
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to GenMark Trust Beneficiaries pro rata to their respective GenMark Share Entitlements as at such time. The Holding Period Trustee will not be obliged to convert any such proceeds into any currency and shall be entitled to remit the proceeds in whatever currency is received by it.

3.3	The Holding Period Trustee, being GenMark at the date of this Scheme, hereby declares that it has the power to appoint an additional or replacement trustee over the GenMark Trust Securities at any time, subject to any additional or replacement trustee agreeing to be bound by the terms of this Scheme.

3.4	The trust constituted by this clause 3 shall be governed by US law.

4. Allotment and issue of GenMark common shares

4.1	As soon as reasonably practicable after the Effective Date, but in any event no later than 30 days thereafter, GenMark shall issue such shares of GenMark as are required to be issued by it to give effect to this Scheme to the persons respectively entitled thereto (subject to paragraph 3 above), such consideration to be settled as set out in clause 4.2.

4.2	Settlement of the consideration shall be effected in accordance with the following provisions:

(a) all GenMark Shares shall be issued and held in uncertificated form. AST has been retained by GenMark to act as the transfer agent and registrar for GenMark Shares. On the Effective Date the Company will instruct Capita Registrars to transfer to AST all of the information in relation to Relevant Holders contained in the register of members of the Company at the Scheme Record Time. GenMark will instruct AST, on receiving this information on the Effective Date following the Effective Date, to set up an account for each Relevant Holder in relation to the GenMark Shares held by such Relevant Holder. From the Effective Date all GenMark Shares will be held in book-entry form and no stock certificates will be issued. All GenMark Shares held by Relevant Holders other than Relevant Holders who are officers, directors or affiliates (as defined in Rule 144 A of the US Securities Act 1933 (as amended)) of GenMark at the Effective Date under US securities laws (or who hold GenMark Shares on behalf of such persons) or who are or hold GenMark Shares on behalf of persons who are subject to contractual transfer restrictions, shall (on the Effective Date) be placed in DRS. GenMark will instruct AST to despatch to each Relevant Holder, as soon as practicable after the Effective Date and, in any event, no later than 30 days from the Effective Date details of their account information and the number of GenMark Shares that are held in book-entry form at AST including, if relevant, a DRS Statement. Relevant shareholders will not be able to effect a transfer of any GenMark Shares they hold until AST has set up an account for them.

(b) all deliveries of notifications, statements or certificates shall be effected by sending the same by US airmail in prepaid envelopes addressed to the persons respectively entitled thereto at their respective addresses as appearing in the register of members of the Company at the Scheme Record Time or, in the case of joint holders, at the address of that one of the joint holders whose name stands first in such register at the Scheme Record Time (except, in either case, as otherwise directed in writing) or in accordance with any special instructions regarding communications, and none of GenMark, the Company, AST or the Holding Period Trustee shall be responsible for any loss or delay in the transmission of any notifications, statements, or certificates sent in accordance with this sub-clause 4.2(b), which shall be sent at the risk of the persons entitled thereto.

(c) the provisions of this clause 4 shall be subject to any prohibition or condition imposed by law and the provisions of clause 3.

5. Certificates and cancellations

With effect from and including the Effective Date:

5.1	all certificates representing Scheme Shares shall cease to have effect as documents of title to the Scheme Shares comprised therein and every Scheme Shareholder shall be bound at the request of GenMark to deliver up the same to GenMark or as it may direct or to destroy the same; and

5.2	Euroclear UK shall be instructed to cancel the entitlements to Scheme Shares of Scheme Shareholders in uncertificated form.
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6. Mandates and other instructions

All instructions to the Company in force at the Scheme Record Time relating to the Scheme Shares shall, and unless and until otherwise revoked or amended, be deemed as from the Effective Date to be valid and effective mandates and instructions to GenMark in relation to the GenMark Shares issued in respect thereof.

7. Effective Date

7.1	This Scheme shall become effective as soon as an office copy of the Court Order (together with the Statement of Capital attached thereto) shall have been delivered to the Registrar for registration.

7.2	Unless this Scheme shall become effective on or before 30 September 2010, or such later date, if any, as the Company and GenMark may agree and the Court may allow, this Scheme shall never become effective.

8. Costs

The Company is authorised and permitted to pay all the costs and expenses relating to the negotiation, preparation, approval and implementation of this Scheme.

9. Modification

The Company and GenMark may jointly consent on behalf of all concerned to any modification of, or addition to, this Scheme or to any condition which the Court may approve or impose.

Dated 31 March 2010
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PART VI

ADDITIONAL INFORMATION

1. Responsibility

The Directors, whose names are set out in paragraph 2 of this Part VI, each accept responsibility for the information contained in this document. To the best of the knowledge and belief of the Directors (who have taken all reasonable care to ensure that such is the case), the information contained in this document is in accordance with the facts and does not omit anything likely to affect the important of such information.

2. Names of Directors

The Directors, and their respective positions, as at the date of this document, are as follows:

	Name
	
	Position Held

	
	
	
	
	

	Christopher Gleeson
	Non-executive Chairman

	Jon Faiz Kayyem
	Chief Executive Officer

	
	
	
	
	

	Steven Kemper
	Chief Financial Officer

	David Sandilands
	Non-executive Director

	
	
	
	
	

	Daryl Faulkner
	Non-executive Director



The business address of each of the Directors is at Osmetech’s registered office. Osmetech, whose registered number is 02849544, has its registered office c/o Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA.

3. Incorporation of Osmetech

Osmetech was incorporated on 1 September 1993 as a private limited company with the name Steadyextra Trading Limited. Osmetech’s name was changed to Odourmapper Limited on 29 October 1993. Osmetech was re-registered as a public limited company with the name AromaScan Plc on 6 April 1994. Osmetech’s name was changed to its current name on 14 June 1999.

Osmetech is registered for VAT with VAT Registration Number GB 588 6826 67.

4. Incorporation of GenMark

GenMark was incorporated under the laws of Delaware in February 2010. GenMark’s corporate headquarters is located at 757 South Raymond Avenue, Pasadena, CA 91105, US.

5. Directors’ and other interests

5.1	The following tables set forth certain information with respect to interests in Osmetech Shares that are entitled to vote at the Shareholder Meetings for: each person or entity who Osmetech knows is, directly or indirectly, interested in more than 3 per cent. of Osmetech’s Shares and each of the Directors.

5.2	The percentage of issued share capital of Osmetech that each of the following Osmetech Shareholders is interested in is based on 1,637,011,420 Osmetech Shares in issue as of 30 March (being the latest practicable date prior to publication of this document). It is anticipated that each Osmetech Shareholder shall maintain the same percentage ownership in GenMark as it had in Osmetech at the Scheme Record Time subject to the impact of fractional entitlements and any GenMark Shares issued pursuant to the GenMark Fundraising.

5.3	The interests of the Directors, and their immediate families, in the Osmetech Shares (all of which, unless otherwise stated, are beneficial), on
30 March 2010 (being the latest practicable date prior to the publication of this document) are as follows:

	
	
	
	
	
	Per cent. of total voting

	Director
	
	
	Number
	
	rights in Osmetech

	Christopher Gleeson
	59,895,835
	
	3.7

	Jon Faiz Kayyem
	116,355,087
	
	7.1

	David Sandilands
	61,597
	0.0

	Daryl Faulkner
	
	—
	—

	Steven Kemper
	
	—
	—
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5.4	The following Directors hold the following Osmetech Options and Osmetech Warrants:

	
	
	Number of
	
	
	Date from which
	
	
	

	
	
	Osmetech
	Exercise
	
	
	
	

	Director
	
	Shares
	
	price
	
	exercisable
	
	Expiry Date
	

	Christopher Gleeson
	5,768,213
	
	2.085p
	1 July 2010
	
	25 September 2019
	

	
	
	30,469,226
	
	2p
	25 September 2009
	
	30 June 2012
	

	
	
	20,312,817
	
	3p
	25 September 2009
	
	30 June 2012
	

	
	
	5,768,213
	
	1.95p
	1 July 2010
	
	23 December 2019
	

	
	
	1,108,647
	
	1.95p
	23 December 2009
	
	23 December 2019
	

	Total
	63,427,116
	
	
	
	
	
	
	

	Jon Faiz Kayyem
	57,170,517
	
	1.95p
	1 July 2010
	
	23 December 2019
	

	Total
	57,170,517
	
	
	
	
	
	
	

	David Sandilands
	788,229
	0.1p
	17 July 2008
	
	2 September 2015
	

	
	
	114,283
	0.1p
	17 July 2008
	
	30 January 2017
	

	
	
	493,822
	0.1p
	10 July 2009
	
	2 September 2015
	

	
	
	16,334,434
	
	1.95p
	20 January 2010
	
	23 December 2019
	

	Total
	17,730,768
	
	
	
	
	
	
	

	Daryl Faulkner
	5,768,213
	
	2.085p
	20 January 2010
	
	25 September 2019
	

	
	
	1,330,377
	
	1.95p
	23 December 2009
	
	23 December 2019
	

	Total
	7,098,590
	
	
	
	
	
	
	

	Steven Kemper
	19,601,320
	
	1.95p
	25% of the options are
	
	23 December 2019
	

	Total
	19,601,320
	
	
	
	exercisable after 7
	
	
	

	
	
	
	
	
	
	December 2010 and the
	
	
	

	
	
	
	
	
	
	remainder vest over the
	
	
	

	
	
	
	
	
	
	following 3 year period (with
	
	
	

	
	
	
	
	
	
	all options having vested by
	
	
	

	
	
	
	
	
	
	7 December 2013)
	
	
	

	Aggregate Total
	165,028,311
	
	
	
	
	
	



5.5	Insofar as is known to the Company, the name of each person who, directly or indirectly, has an interest in three per cent. or more in the Osmetech Shares (excluding the interests of the Directors) and the amount of such person’s interest, as at 30 March 2010 (being the latest practicable date prior to the publication of this document) are as follows:

	
	
	
	
	Percentage of total

	
	
	Number of
	voting rights in

	Name
	
	Osmetech Shares
	Osmetech

	
	
	
	
	

	Gartmore
	304,580,846
	18.6

	Efficacy Biotech Master Fund
	201,915,914
	12.3

	Fidelity
	147,133,039
	9.0

	Schroders
	142,974,873
	8.7

	John Stafford III & Ronin Trading U.K. LLP
	120,964,287
	7.4

	LaunchEquity Acquisition Partners LLC
	58,853,216
	
	3.6

	Jeffrey Taylor
	55,819,243
	
	3.4

	Bradshaw Asset Management
	49,538,148
	
	3.0



5.6	Save as set out in this paragraph 5, no Director (nor any person connected with them within the meaning of section 252 of the Companies Act) has any interest (beneficial or non-beneficial) in the Osmetech Shares or holds any securities in any subsidiary undertaking of Osmetech or in GenMark.

5.7  Save as disclosed in this paragraph 5, the Directors are not aware of any holdings of voting rights (within the meaning of Chapter 5 of the Disclosure and Transparency Rules) which will represent 3 per cent. or more of the total voting rights in respect of the Osmetech Shares.

5.8	There are no arrangements under which any of the Directors has waived or agreed to waive future emoluments or under which the total emoluments of any Directors will be varied in consequence of the Proposal.
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5.9	No Director has had any interest, direct or indirect, in any transaction which is unusual in its nature or conditions or significant in relation to the business of the Osmetech Group and which was effected during the current or immediately preceding financial year or which was effected during any earlier financial year and which remains in any respect outstanding or unperformed.

6. UK/US shareholder taxation

The following are brief and general summaries of the United Kingdom and United States taxation treatment of the Proposal. The summaries are based on existing law, including statutes, regulations, administrative rulings and court decisions, and what is understood to be current HMRC and IRS practice, all as in effect on the date of this document. Future legislative, judicial or administrative changes or interpretations could alter or modify statements and conclusions set forth below, and these changes or interpretations could be retroactive and could affect the tax consequences of the Proposal to Osmetech Shareholders. The summaries do not consider the consequences of the Proposal under tax laws of countries other than the United Kingdom and the United States (or any US laws other than those pertaining to federal income tax), nor do the summaries consider any alternative minimum tax or state or local consequences of the Proposal.

The summaries provide general guidance to persons resident, ordinarily resident and domiciled for tax purposes in the UK who hold Osmetech Shares (and who also subsequently hold GenMark Shares) as an investment, and to US holders (as defined below) who hold Osmetech Shares (and who also subsequently hold GenMark Shares) as capital assets (within the meaning of section 1221 of the US Code), and not to any holders who are taxable in the UK on a remittance basis or who are subject to special tax rules, such as banks, financial institutions, broker-dealers, persons subject to mark-to-market treatment, UK resident individuals who hold their Osmetech Shares (or who subsequently hold GenMark Shares) under a personal equity plan, persons that hold their Osmetech Shares (or who subsequently hold GenMark Shares) as a position in part of a straddle, conversion transaction, constructive sale or other integrated investment, US holders whose “functional currency” is not the US dollar, persons who received their Osmetech Shares (or who subsequently receive GenMark Shares) by exercising employee stock options or otherwise as compensation, persons who have acquired their Osmetech Shares (or who subsequently acquire GenMark Shares) by virtue of any office or employment, S corporations or other pass-through entities (or investors in S corporations or other pass-through entities), mutual funds, insurance companies, exempt organisations, US holders subject to the alternative minimum tax, and certain expatriates or former long-term residents of the US.

The summaries are not intended to provide specific advice and no action should be taken or omitted to be taken in reliance upon it. If you are in any doubt about your taxation position, or if you are ordinarily resident or domiciled outside the United Kingdom or resident or otherwise subject to taxation in a jurisdiction outside the United Kingdom or the United States, you should consult your own professional advisers immediately. To ensure compliance with United States Treasury Department Circular 230, US holders of Osmetech Shares (and who also subsequently hold GenMark Shares) are hereby notified that: (a) any discussion of United States federal tax issues in this Proposal is not intended or written to be relied upon, and cannot be relied upon, for the purpose of avoiding penalties that may be imposed on such holders under United States federal tax law; (b) such discussion is included herein in connection with the description of the Proposal and cannot be used for the purpose of promoting, marketing or recommending to another person any matter addressed herein; and (c) holders should consult their own professional advisers to seek tax advice based on their particular circumstances.

6.1	US taxation of GenMark shareholders

(a) Tax residence of GenMark and certain US federal income tax considerations of holding GenMark Shares

GenMark is a US corporation and will be subject to United States federal income tax on its worldwide income. Certain US federal income tax considerations to a non-US holder of holding GenMark Shares as capital assets (within the meaning of Section 1221 of the US Code) are discussed below. As used in this discussion, the term “non-US holder” means a beneficial owner of GenMark Shares that is not, for US federal income tax purposes:

· an individual who is a citizen or resident of the United States; 62
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· a corporation (including any entity treated as a corporation for US federal income tax purposes) created or organized in or under the laws of the United States or any political subdivision thereof;

· a partnership (including any entity treated as a partnership for US federal income tax purposes);

· an estate the income of which is includible in gross income for US federal income tax purposes regardless of its source; or

· a trust (1) if a US court is able to exercise primary supervision over the administration of the trust and one or more US persons have authority to control all substantial decisions of the trust or (2) that has made a valid election to be treated as a US person for such purposes.

(b) Dividends

If distributions are made on GenMark Shares, those payments will constitute dividends for US federal income tax purposes to the extent paid from current or accumulated earnings and profits, as determined under US federal income tax principles. To the extent those distributions exceed current and accumulated earnings and profits, the distributions will constitute a return of capital and first reduce the non-US holder’s adjusted tax basis, but not below zero, and then will be treated as gain from the sale of stock, as described below.

A dividend paid to a non-US holder generally will be subject to withholding of US federal income tax at a 30% rate, or a lower rate under an applicable income tax treaty, unless the dividend is effectively connected with the conduct of a trade or business of the non-US holder within the US (and, if an applicable income tax treaty so requires, is attributable to a permanent establishment of the non-US holder within the US). Non-US holders (generally on a properly executed IRS Form W-8 BEN) will be required to satisfy certain certification and disclosure requirements in order to claim a reduced rate of withholding pursuant to an applicable income tax treaty. These forms must be periodically updated. Non-US holders should consult their tax advisors regarding their entitlement to benefits under a relevant income tax treaty. Special rules apply in the case of GenMark Shares held by certain non-US holders that are entities rather than individuals.

Dividends that are effectively connected with a non-US holder’s conduct of a trade or business in the United States and, if an applicable income tax treaty so requires, attributable to a permanent establishment in the United States, will be taxed on a net income basis at the regular graduated US federal income tax rates in the same manner as if the non-US holder were a resident of the United States. In such cases, GenMark will not have to withhold US federal income tax if the non-US holder complies with applicable certification and disclosure requirements. In addition, a “branch profits tax” may be imposed at a 30% rate, or a lower rate under an applicable income tax treaty, on dividends received by a foreign corporation that are effectively connected with the conduct of a trade or business in the United States.

A non-US holder may obtain a refund or credit of any excess amounts withheld by filing an appropriate claim for a refund together with the required information with the IRS.

(c) Gain on Disposition of GenMark Shares

A non-US holder generally will not be subject to US federal income tax with respect to gain realized on a sale or other disposition of
GenMark Shares unless one of the following applies:

· the gain is effectively connected with the non-US holder’s conduct of a trade or business in the US or, if an applicable income tax treaty so requires, is attributable to a permanent establishment maintained by the non-US holder in the United States; in these cases, the non-US holder generally will be taxed on its net gain derived from the disposition at the regular graduated rates and in the manner applicable to United States persons and, if the non-US holder is a foreign corporation, the “branch profits tax” described above may also apply;

· the non-US holder is an individual present in the United States for 183 days or more in the taxable year of the disposition and certain other conditions are met; in this case, the non-US holder will be subject to a 30% tax on the amount by which the gain derived from
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the sale or other disposition of our common stock and any other US-source capital gains realized by the non-US holder in the same taxable year exceed the US-source capital losses realized by the non-US holder in that taxable year unless an applicable income tax treaty provides an exemption or a lower rate; or

· GenMark is or has been a “US real property holding corporation” for US federal income tax purposes at any time within the shorter of the five year period ending on the date of disposition or the period that the non-US holder held GenMark Shares. We do not believe that GenMark is, or will become, a US real property holding corporation, although there can be no assurance in this regard. If GenMark were to become a US real property holding corporation at any time during the applicable period, however, any gain recognized on a disposition of GenMark Shares by a non-US holder that did not own (directly, indirectly or constructively) more than 5% of GenMark common stock during the applicable period generally would not be subject to US federal income tax, provided that GenMark common stock is “regularly traded on an established securities market” (within the meaning of Section 897(c)(3) of the US Code).

(d) Information Reporting and Backup Withholding Tax

Dividends and proceeds from the sale or other taxable disposition of GenMark Shares are potentially subject to backup withholding. In general, backup withholding will not apply to dividends on GenMark Shares paid by GenMark or its paying agents to a non-US holder if the holder has provided the required certification that it is a non-US holder.

Generally, GenMark must report to the IRS the amount of dividends paid, the name and address of the recipient, and the amount, if any, of tax withheld. Pursuant to income tax treaties or some other agreements, the IRS may make its reports available to tax authorities in the recipient’s country of residence.

In general, backup withholding and information reporting will not apply to proceeds from the disposition of GenMark Shares paid to a non-US holder within the United States or conducted through certain US-related financial intermediaries if the holder has provided the required certification that it is a non-US holder.

Backup withholding is not an additional tax. Any amount withheld may be refunded or credited against the holder’s US federal income tax liability, if any, provided that the required information is furnished to the IRS in a timely manner.

Non-US holders should consult their tax advisors regarding the application of the information reporting and backup withholding rules to them.

Non-US holders of GenMark Shares should consult their tax advisors with respect to the particular tax consequences to them of owning and disposing of GenMark Shares, including the consequences under the laws of any state, local or foreign jurisdiction or under any applicable tax treaty.

6.2	UK taxation of shareholders

(a) Chargeable gains

This paragraph 6.2(a) applies to UK resident or ordinarily resident Osmetech Shareholders or GenMark Shareholders who (in either case) are domiciled in the UK and are the absolute beneficial owners of the Osmetech Shares and/or the GenMark Shares.

(i) Implementation of the Scheme

For the purposes of UK taxation of chargeable gains, reconstruction relief should be available to Osmetech Shareholders in respect of the cancellation of their Osmetech Shares and the issue to them of GenMark Shares, provided that the issue of GenMark Shares (after any rounding up) to Osmetech Shareholders is treated as being as nearly as may be in proportion to their holdings of Osmetech Shares. Accordingly, such Osmetech Shareholders should not be treated as making a disposal of their Osmetech Shares for the purposes of UK taxation of chargeable gains, and the GenMark shares should be treated as the same asset and as having been acquired at the same time as the Osmetech Shares. The GenMark Shares will therefore have the same base cost as the Osmetech Shares they replace. However, Osmetech Shareholders are referred to the statements in the Risk Factors section of this document.

64

[image: ]Table of Contents

Osmetech Shareholders who, either alone, or together with persons connected with them, hold more than 5 per cent. of the shares in Osmetech are advised that clearance under section 138 Taxation of Chargeable Gains Act 1992 has been granted by HMRC in respect of the Scheme. Accordingly HMRC has confirmed that it is satisfied that the Scheme is effected for bona fide commercial reasons and does not form part of a scheme or arrangement of which the main purpose, or one of the main purposes, is an avoidance of liability to capital gains tax or corporation tax. This is a pre-condition to the availability of reconstruction relief for such shareholders.

(ai) Future disposals of GenMark Shares

A subsequent disposal or deemed disposal of GenMark Shares may, depending on individual circumstances (including the availability of exemptions or allowable losses), give rise to a liability to (or an allowable loss for the purposes of) UK taxation of chargeable gains.

Any chargeable gain or allowable loss on a disposal of GenMark Shares should be calculated taking into account the allowable cost to the holder of acquiring his GenMark Shares. In the case of a GenMark Shareholder subject to UK corporation tax, indexation allowance should be added to the allowable cost when calculating a chargeable gain (but not an allowable loss).

(b) Taxation of dividends on GenMark Shares

An individual GenMark Shareholder, who is resident in the UK for tax purposes and who receives a dividend from the shares will be entitled to a non-payable dividend tax credit currently at a rate of 1/9th of the cash dividend paid (or ten per cent. of the aggregate of the net dividend and the related tax credit). Where a UK resident individual Osmetech Shareholder is entitled to a tax credit in respect of a dividend received from the Company such tax credit will be added to the dividend for taxation purposes and offset against the tax arising thereon. In the case of basic rate taxpayers the tax credit should cover the tax liability in respect of the dividend. In the case of higher rate taxpayers the effective net tax paid will be 25 per cent. of the dividend received. With effect from 6 April 2010, for individuals with an income in excess of £150,000, the top effective net rate of tax for such an individual on a dividend on which he is entitled to a tax credit will become 36 1/9 per cent. of the dividend received.

No repayment of the dividend tax credit in respect of dividends paid by the GenMark can be claimed by a United Kingdom resident shareholder (including pension funds and charities).

A corporate shareholder resident in the United Kingdom for tax purposes will generally not be subject to corporation tax on dividends received from the Company.

(c) Stamp Duty and Stamp Duty Reserve Tax (or SDRT)

(i) The Scheme

No UK stamp duty or SDRT should be payable by Osmetech Shareholders as a result of the cancellation of the Osmetech Shares or the issue of GenMark Shares under the Scheme.

(ii) Transfers of GenMark Shares

In practice, UK stamp duty should generally not need to be paid on an instrument transferring GenMark Shares. No SDRT will generally be payable in respect of any agreement to transfer GenMark Shares. The statements in this paragraph summarise the current position on stamp duty and SDRT and are intended as a general guide only. They assume that GenMark will not be managed and controlled in the UK and that the GenMark Shares will not be registered in a register kept in the UK by or on behalf of GenMark.

(d) Transactions in Securities

In certain circumstance, section 703 of the Income and Corporation Taxes Act 1988 and Chapter 1 Part 13 of the Income Tax Act 2007 may apply where a person obtains a tax
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advantage as a consequence of a “transaction in securities”. Osmetech Shareholders should note that a clearance has been granted by HMRC under section 707 of the Income and Corporation Taxes Act 1988 and section 701 of the Income Tax Act 2007 that these provisions should not apply as the Scheme is being carried out for bona fide commercial reasons and does not have a main object of enabling corporation tax or income tax advantages to be obtained.

6.3	US taxation of Osmetech shareholders

The following is a summary of certain US federal income tax consequences to US Holders of Osmetech Shares expected to result from the Scheme, and is intended only as general guidance. The term “US Holder” means a beneficial owner of Osmetech Shares that is a citizen or individual resident of the US, a corporation (or any other entity treated as a corporation for US federal income tax purposes) created or organised in or under the laws of the US, or an estate or trust (other than a “foreign estate” or a “foreign trust”, each as defined in the US Internal Revenue Code of 1986).

Osmetech believes that the exchange of Osmetech Shares for GenMark Shares pursuant to the Scheme should be a tax-free transaction for US federal income tax purposes. If so, US Holders should not recognise any gain or loss on such exchange, the US Holder’s tax basis in the GenMark Shares should be equal to the US Holder’s tax basis in the exchanged Osmetech Shares, the holding period for the GenMark Shares should include the holding period of the Osmetech Shares exchanged thereof, and none of the GenMark Shares should constitute “section 306 stock” (the sale or other disposition of which under certain circumstances has adverse US federal income tax consequences). GenMark and US holders are required to timely file certain information under applicable US income tax regulations with their respective US federal income tax returns for the taxable year which includes the Effective Date.

In addition, the exchange should not constitute a disposition by US Holders of any Osmetech Shares that they may have acquired by the exercise of incentive stock options. Accordingly, the exchange will not result in a disqualifying disposition of such Osmetech Shares, no taxable income will be recognised by such US Holders for federal income tax purposes by reason of the exchange, the GenMark Shares received in exchange for such Osmetech Shares will be treated for federal income tax purposes as having been transferred to such US Holders on their exercise of incentive stock options with the same basis and holding period they had in such Osmetech Shares, and the holding periods required to avoid a disqualifying disposition of such Osmetech Shares will continue to apply to dispositions of the GenMark Shares.

The paragraphs above are not intended for holders that are not resident in the US or do not hold their Osmetech Shares as an investment or for holders that are subject to special treatment under US federal income tax law. Each holder of Osmetech Shares is strongly encouraged to consult its own tax advised as the particular tax consequences to it of the Scheme under US federal, state, local, foreign or other tax laws.

7. Accounting treatment

The Scheme is not considered an acquisition or disposal for accounting purposes and as a result the assets and liabilities of the Osmetech Group will not materially be affected by the Scheme. The proportional interest of Osmetech Shareholders in GenMark will, following the Scheme, be the same as their previous interest in Osmetech, subject to fractional interests arising and any dilution resulting from the GenMark Fundraising.

8. Costs and expenses of transaction

The total costs and expenses (exclusive of VAT) payable by the Company in connection with the Proposal and the GenMark Fundraising (excluding underwriting Commissions) are estimated to be approximately $2.1 million. Given the interrelationship between the Scheme, the cancellation of the Osmetech Shares from AIM, the listing of the GenMark Shares and the GenMark Fundraising Shares on the NASDAQ Global Market, it is not practicable to separate the costs attributable solely to the Scheme from the remaining elements of the Proposal.
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9. Consent

Canaccord Adams Limited has given and not withdrawn its written consent to the issue of this document with the inclusion of its letter and the references to its name in the form and context in which it appears.

10. Time

In this document, references to time are references to London time unless otherwise expressly stated.

11. Documents available for inspection

Copies of the following documents may be inspected at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London, EC2A 2HA during usual business hours on any weekday (Saturdays, Sundays, public holidays excepted) from the date of this document until the Effective Date:

11.1	the memorandum of association of Osmetech and the Articles and the full terms of the proposed amendments to the Articles;

11.2	the GenMark By-laws;

11.3	the audited consolidated accounts of Osmetech for the financial period ended 31 December 2008;

11.4	the written consent referred to in paragraph 9 of this Part VI; and

11.5	this document.

31 March 2010
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PART VII

DEFINITIONS

The following definitions apply throughout this document (other than Part V of this document and in the notices of the Shareholder Meetings in

Parts VIII and IX of this document), unless the context otherwise requires:


£ or pounds sterling



the lawful currency of the UK being pounds sterling and “p” or “pence” shall mean one-hundredth of one pound sterling


AIM



the AIM market of the London Stock Exchange


AIM Rules for Companies



the AIM Rules for Companies published by the London Stock Exchange (as amended from time to time)


AIM Trading Facility



the current quotation of the Osmetech Shares on AIM


Articles or Articles of Association



the articles of association of Osmetech


AST



American Stock Transfer and Trust Company LLC


Authorised Medallion Guarantee Provider



the meaning given to it in paragraph 7.4 of Part II of this document


Board or Directors



the board of directors of Osmetech


business day



a day on which the London Stock Exchange is open for the transaction of business


Canaccord Adams



Canaccord Adams Limited


Capita Registrars



Capita Registrars (a trading name of Capita Registrars Limited)


Capital Reduction



the proposed reduction of share capital of Osmetech pursuant to section 641 of the Companies Act provided for by the Scheme


Certificated or in certificated form



not in uncertificated form (that is, not in CREST)


Certificated Holder



an Osmetech Shareholder who holds Osmetech Shares in certificated form


Companies Act



the Companies Act 2006


Company or Osmetech



Osmetech plc, a public limited company incorporated in England and Wales with registered number 2849544


Court



the High Court of Justice in England and Wales


Court Hearing



the hearing of the Court for the sanction of the Scheme and confirmation of the Capital Reduction


Court Meeting



the meeting of the Scheme Shareholders to be convened by order of the Court under section 896 of the Companies Act to consider and, if thought fit, approve the Scheme, notice of which is set out at Part VIII of this document including any adjournment of such meeting


Court Order



the order of the Court sanctioning the Scheme under section 899 of the Companies Act and confirming the Capital Reduction under section 648 of the Companies Act


CREST



the system for the paperless settlement of trades in securities and the holding of uncertificated securities operated by Euroclear UK in accordance with the CREST Regulations


CREST Regulations



the Uncertificated Securities Regulations 2001 (SI 2001 No. 3755) (as amended from time to time)


Director or Directors



a director or the directors of the Company


Disclosure and Transparency Rules



the disclosure and transparency rules made under Part 6 of the FSMA
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Dollars



The lawful currency of the United States


DRS



the Direct Registration System implemented by DTC


DRS Statement



the statement of interests held within DRS


DTC



the Depositary Trust Company and Clearing Corporation


Effective Date



the date on which the Scheme becomes effective in accordance with its terms


Eligible Broker



a broker that is eligible directly or through an affiliate relationship to trade shares on the NASDAQ Global Market


Euroclear UK



Euroclear UK & Ireland Limited, the central securities depositary for the United Kingdom, Republic of Ireland, Isle of Man, Jersey and Guernsey


Exchange Act



the US Securities Exchange Act of 1934, as amended


Exchange Ratio



the basis upon which Scheme Shareholders will, pursuant to the Scheme, exchange their Osmetech Shares for shares in GenMark being one GenMark Share for every 230 Osmetech Shares


FSA



the Financial Services Authority (United Kingdom)


FSMA



the Financial Services and Markets Act 2000 of the United Kingdom, as amended


GenMark



GenMark, Diagnostics Inc., a Delaware corporation


GenMark By-laws



the By-laws of GenMark


GenMark Directors



the board of directors of GenMark


GenMark Fundraising



a proposed issue of GenMark Shares to raise further working capital for the Osmetech Group


GenMark Fundraising Shares



the GenMark Shares to be issued pursuant to the GenMark Fundraising


GenMark Shareholders



holders of GenMark Shares


GenMark Shares



common shares of par value $0.0001 each in the capital of GenMark including where the context admits, the GenMark Fundraising Shares


GenMark Trust



the trust over any GenMark Trust Securities which may be constituted pursuant to paragraph 3 of the Scheme


GenMark Trust Beneficiaries



the beneficiaries of the GenMark Trust


GenMark Trust Securities



has the meaning set out in clause 3.2 of the Scheme


HMRC



Her Majesty’s Revenue & Customs


holder(s)



a registered holder, including any person(s) entitled by transmission


Holding Period



has the meaning set out in clause 3.2 of the Scheme


Holding Period Trustee



GenMark, or any additional or replacement trustee over the GenMark Trust Securities at any time that is appointed in accordance with clause 3.3 of the Scheme


IRS



the US Internal Revenue Service


London Stock Exchange



London Stock Exchange plc


NASDAQ or NASDAQ Global



the NASDAQ Global Market


Market


NASDAQ Listing



the listing of the GenMark Shares on the NASDAQ Global Market having become effective


New Osmetech Shares



the ordinary shares of 0.10 pence each in the capital of Osmetech to be issued credited as fully paid to GenMark in accordance with the terms of the Scheme
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Non-US Plan Optionholders



holders of Non-US Plan Options


Non-US Plan Options



options over Osmetech Shares granted pursuant to various individual option agreements


Official List



the official list of the UK listed securities maintained by the UK Listing Authority pursuant to the FSMA


Osmetech Group



Osmetech and its subsidiaries and subsidiary undertakings and, after the Scheme becomes effective, GenMark and its subsidiaries and subsidiary undertakings (as the context requires)


Osmetech Optionholders



holders of Osmetech Options


Osmetech Options



options over Osmetech Shares granted pursuant to the US Plan and various individual option agreements


Osmetech Shareholders



persons registered in Osmetech’s register of members as holders of Osmetech Shares


Osmetech Shares



ordinary shares of 0.10 pence each in the capital of Osmetech


Osmetech Warrantholders



holders of Osmetech Warrants


Osmetech Warrants



warrants over Osmetech Shares


Overseas Shareholders



Osmetech Shareholders resident in, or citizens or nationals of, or who have a registered address in, jurisdictions other than the United Kingdom or the United States


Panel



the Panel on Takeovers and Mergers


Proposal



the proposed Scheme of Arrangement, the cancellation of the Osmetech Shares from AIM and the listing of the GenMark Shares on the NASDAQ Global Market


Prospectus Directive



Directive 2003/71/EC, implemented in the UK by the Prospectus Rules


Prospectus Rules



the rules made by the FSA under Part VI of FSMA in relation to offers of transferable securities to the public and Admission of transferable securities to trading on a regulated market


Reduction Record Time



6.00 p.m. on the business day immediately prior to the date of the Court Hearing


Registrar



the Registrar of Companies in England and Wales


Registration Statement



the GenMark Form S-1 registration statement filed with the SEC in connection with the GenMark Fundraising, as amended from time to time


Regulatory Information Service



has the meaning given to it in the AIM Rules for Companies


Scheme or Scheme of Arrangement



the scheme of arrangement proposed to be made under Part 26 of the Companies Act between Osmetech and the holders of the Scheme Shares as set out in Part V of this document, with or subject to any modification, addition or condition approved or imposed by the Court and agreed by Osmetech and GenMark


Scheme GM



the general meeting of Osmetech, notice of which is set out at Part IX of this document, and any adjournment thereof


Scheme Record Time



6.00 p.m. on the business day immediately prior to the Effective Date


Scheme Shareholders



the holders of Scheme Shares
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Scheme Shares










SDRT

Securities Act

SEC

Shareholder Meetings

Statement of Capital

Subsidiary undertaking

Suspension Date

Takeover Code

UK Listing Authority

uncertificated or in uncertificated form

Underwriters

Underwriting Agreement

United Kingdom or UK

United States or US

US Code

US GAAP

US Plan

US Plan Optionholders

US Plan Options

US$, US dollars and $

Voting Record Time




(i) the Osmetech Shares in issue at the date of this document;

(ii) any Osmetech Shares issued after the date of this document and before the Voting Record Time in respect of the Court Meeting; and

(iii) any Osmetech Shares issued at or after the Voting Record Time in respect of the Court Meeting and on or before the Reduction Record Time either on terms that the original or any subsequent holders of such shares are to be bound by the Scheme, or in respect of which the holders are, or have agreed in writing to be, bound by the Scheme
[image: ]

but excluding any Osmetech Shares registered in the name of or beneficially owned by GenMark

stamp duty reserve tax

the US Securities Act of 1933, as amended

the US Securities and Exchange Commission

the Court Meeting and the Scheme GM and “Shareholder Meeting” shall mean either of them as the context dictates

the statement of capital showing, as altered by the Court Order, the information required by section 649 of the Companies Act with respect to Osmetech’s share capital

a subsidiary undertaking as that term is defined in section 1162(2) of the Companies Act

the date on which the Osmetech Shares are expected to be suspended from trading on AIM, which, as at the date of this document, is expected to be 20 May 2010

the City Code on Takeovers and Mergers

the FSA acting in its capacity as the competent authority for listing in the United Kingdom under Part VI of the FSMA

a share or other security recorded on the relevant register as being held in uncertificated form in CREST and the title of which may be transferred by means of CREST

the underwriters who it is proposed will underwrite the GenMark Fundraising

means the underwriting agreement to be entered into between GenMark and the Underwriters in relation to the GenMark Fundraising

the United Kingdom of Great Britain and Northern Ireland

the United States of America, each state of the United States and the District of Columbia, its territories and possessions

the United States Internal Revenue Code of 1986 (as amended)

the generally accepted accounting principles in the US the Osmetech plc 2003 US Equity Compensation Plan holders of US Plan Options
options over Osmetech Shares granted pursuant to the US Plan

United States dollars and “US cent” shall mean one one-hundredth of one US dollar

6.00 p.m. on the date that is two days before the Court Meeting and the Scheme GM or, if the Court Meeting or Scheme GM is adjourned, 6.00 p.m. on the day which is two days before the date of such adjourned meeting
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PART VIII

NOTICE OF COURT MEETING


IN THE HIGH COURT OF JUSTICE

CHANCERY DIVISION
COMPANIES COURT

REGISTRAR DERRETT



No. 2535 of 2010


IN THE MATTER OF OSMETECH PLC

- and -

IN THE MATTER OF THE COMPANIES ACT 2006


NOTICE IS HEREBY GIVEN that by an Order dated 30 March 2010 made in the above matters the Court has directed a meeting to be convened of the holders of Scheme Shares (as defined in the Scheme of Arrangement referred to below) for the purpose of considering and, if thought fit, approving (with or without modification) a scheme of arrangement (the “Scheme of Arrangement”) proposed to be made between Osmetech plc (the “Company”) and the holders of Scheme Shares and that such meeting will be held at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA on 20 April 2010 at 11.30 a.m., at which place and time all holders of Scheme Shares are requested to attend.

A copy of the said Scheme of Arrangement and a copy of the explanatory statement required to be furnished pursuant to section 897 of the Companies Act 2006 are incorporated in the document of which this notice forms part.

Holders of Scheme Shares may vote in person at the said meeting or they may appoint another person, whether a member of the Company or not, as their proxy to attend and vote in their stead. A BLUE form of proxy for use in connection with the meeting is enclosed with this notice. Completion and return of the BLUE form of proxy will not prevent a holder of Scheme Shares who is otherwise entitled to attend and vote at the meeting from attending and voting in person at the meeting, or at any adjournment thereof.

Holders of Scheme Shares who hold their Scheme Shares through CREST may appoint a proxy electronically by making a CREST electronic proxy appointment. Such holders should read the notes in respect of making a CREST electronic proxy appointment as set out in the Notice of General Meeting, set out in Part IX of this document of which this notice forms part.

Holders of Scheme Shares are entitled to appoint a proxy in respect of some or all of their Scheme Shares. A space has been included in the BLUE form of proxy to allow holders of Scheme Shares to specify the number of Scheme Shares in respect of which that proxy is appointed. Holders of Scheme Shares who return the BLUE form of proxy duly executed but leave this space blank will be deemed to have appointed the proxy in respect of all of their Scheme Shares.

Holders of Scheme Shares are also entitled to appoint more than one proxy. Holders of Scheme Shares who wish to appoint more than one proxy in respect of their shareholding should contact the Company’s registrar, Capita Registrars, for further BLUE forms of proxy or photocopy the BLUE form of proxy as required. Such holders of Scheme Shares should also read the notes in respect of the appointment of multiple proxies set out in the Notice of General Meeting set out in Part IX of the document of which this notice forms part.

It is requested that the BLUE form of proxy (together with any power of attorney or other authority under which it is signed, or a notarially certified copy of such power or authority) be lodged with the Company’s registrar, Capita Registrars, PXS, 34 Beckenham Road, Beckenham, Kent BR3 4TU not less than 48 hours before the time appointed for the said meeting but, if forms are not so lodged they may be handed to the Company’s registrars, Capita Registrars, on behalf of the chairman of the meeting before the start of the meeting.
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In the case of joint holders of Scheme Shares, the vote of the senior who tenders a vote, whether in person or by proxy, will be accepted to the exclusion of the vote(s) of the other joint holder(s) and, for this purpose, seniority will be determined by the order in which the names stand in the register of members of the Company in respect of the joint holding.

Entitlement to attend and vote at the meeting or any adjournment thereof and the number of votes which may be cast thereat will be determined by reference to the register of members of the Company at 6.00 p.m. on the day which is two days before the date of the meeting or adjourned meeting (as the case may be). In each case, changes to the register of members of the Company after such time shall be disregarded.

By the said Order, the Court has appointed Jon Faiz Kayyem or, failing him David Sandilands, or, failing him Steven Kemper, to act as chairman of the said meeting and has directed the chairman to report the results thereof to the Court.

The said Scheme of Arrangement will be subject to the subsequent sanction of the Court.

Dated 31 March 2010

Ashurst LLP
Broadwalk House
5 Appold Street

London EC2A 2HA

Solicitors to the Company
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PART IX

NOTICE OF GENERAL MEETING

Osmetech plc

(the “Company”)

(Registered in England and Wales with registered no. 2849544)

NOTICE IS HEREBY GIVEN that a general meeting of the Company will be held at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA on 20 April 2010 at 11.45 a.m. (or as soon thereafter as the Court Meeting (as defined in the document of which this Notice forms part) shall have concluded or been adjourned) for the purpose of considering and, if thought fit, passing the following special resolution:

SPECIAL RESOLUTION

1. THAT for the purpose of giving effect to the scheme of arrangement dated 31 March 2010 between the Company and the holders of Scheme Shares (as defined in the said scheme of arrangement), a print of which has been produced to this meeting and for the purpose of identification signed by the chairman of the meeting, in its original form or subject to any modification, addition or condition approved or imposed by the Court and agreed to by the Company and GenMark Diagnostics, Inc. (the “Scheme”):

1.1	the directors of the Company be authorised to take all such actions as they may consider necessary or appropriate for carrying the Scheme into effect;

1.2	the share capital of the Company be reduced by cancelling and extinguishing all the Scheme Shares;

1.3	subject to, and forthwith upon the said reduction of capital (the “Capital Reduction”) taking effect and notwithstanding anything to the contrary in the articles of association of the Company:

(a) the reserve arising in the books of account of the Company as a result of the Capital Reduction be capitalised and applied in paying up in full at par, such number of new ordinary shares of 0.10 pence each (“New Osmetech Shares”) as shall be equal to the number of the Scheme Shares cancelled pursuant to paragraph 1.2 above, such New Osmetech Shares to be allotted and issued credited as fully paid to GenMark Diagnostics, Inc. (“GenMark”) and/or its nominee(s);

(b) the directors of the Company be generally and unconditionally authorised for the purposes of section 551 of the Companies Act 2006 to exercise all the powers of the Company to allot the new ordinary shares referred to in sub-paragraph 1.3(a) above, provided that:
(1) the maximum aggregate nominal amount of shares which may be allotted under this authority shall be the aggregate nominal amount of the new ordinary shares created pursuant to sub-paragraph 1.3(a) above; (2) this authority shall expire (unless previously revoked, varied or renewed) on 31 December 2010; and (3) this authority shall be in addition and without prejudice to any other authority under the said section 551 previously granted and in force on the date on which this resolution is passed; and

(c) for the purposes of section 570 of the Companies Act 2006 the directors of the Company be and are hereby unconditionally empowered to allot equity securities (as defined in section 560 of the Companies Act 2006) for cash as if section 561 of the Companies Act 2006 did not apply to any such allotment provided that (1) the maximum aggregate nominal amount of shares which may be allotted under this power shall be the aggregate nominal amount of the new ordinary shares created pursuant to sub-paragraph 1.3(a) above;
(2) this power shall expire (unless previously revoked, varied or renewed) on 31 December 2010; and (3) this power shall be in addition and without prejudice to any other power under the said section 570 previously granted and in force on the date on which this resolution is passed;
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1.4	with effect from the passing of this resolution, the articles of association of the Company be amended by the inclusion of the following new article 3.3:

“3.3 Scheme of Arrangement

(A) In this Article 3.3, the “Scheme” means the scheme of arrangement dated 31 March 2010 between the Company and the holders of Scheme Shares (as defined in the Scheme) under Part 26 of the Companies Act in its original form or with or subject to any modification, addition or condition approved or imposed by the Court and agreed by the Company and GenMark Diagnostics, Inc., a company incorporated in the State of Delaware, United States (“GenMark”) and (save as defined in this Article) expressions defined in the Scheme shall have the same meanings in this Article.

(B) Notwithstanding any other provision of these Articles, if the Company allots and issues any Osmetech Shares (other than to GenMark or its nominee(s)) after the adoption of this Article and on or before the Reduction Record Time, such shares shall be allotted and issued subject to the terms of the Scheme and shall be Scheme Shares for the purposes thereof and the holders of such shares and any subsequent holder shall, upon the Scheme becoming effective, be bound by the terms of the Scheme.

(C) Notwithstanding any other provision of these Articles and subject to the Scheme becoming effective and paragraph (D) of this Article, if the Company allots and issues any ordinary shares in the capital of the Company to any person (a “New Member”) other than under the Scheme or to GenMark or its nominee(s) after the Reduction Record Time (the “Post-Scheme Shares”), all such Post-Scheme Shares will, conditional upon the Scheme becoming effective, be transferred to GenMark (or as it may direct) in consideration for and conditionally upon (subject as hereinafter provided) GenMark allotting and issuing to such New Member such number of GenMark Shares as that New Member would have been entitled to had each Post Scheme Share been a Scheme Share (provided that no such GenMark Shares shall be allotted or issued prior to the Effective Date).

(D) The GenMark Shares allotted and issued to a New Member pursuant to paragraph (C) of this Article shall be credited as fully paid and shall rank pari passu in all respects with all other GenMark Shares in issue at that time (other than as regards any dividend or other distribution payable by reference to a record date preceding the date of allotment) and shall be subject to the Certificate of Incorporation and By-laws of GenMark.

(E) The amount of GenMark Shares to be allotted and issued to a New Member pursuant to paragraph (C) of this Article may be adjusted by the Directors, in such manner as the auditors of the Company may determine to take account of any reorganisation of or material alteration (including, without limitation, any subdivision or consolidation) to the share capital of either the Company or GenMark effected after the Effective Date.

(F) To give effect to any transfer required by paragraph (C) of this Article, the Company may appoint any person as attorney and/or agent for the New Member to transfer the Post-Scheme Shares to GenMark or its nominee(s) and do all such other things and execute and deliver all such documents as may in the opinion of the attorney and/or agent be necessary or desirable to vest the Post-Scheme Shares in GenMark or its nominee(s) and, pending such vesting to exercise all such rights attaching to the Post-Scheme Shares as GenMark may direct. If an attorney and/or agent is so appointed, the New Member shall not thereafter (except to the extent that the attorney and/or agent fails to act in accordance with the directions of GenMark) be entitled to exercise any rights attaching to the Post-Scheme Shares unless so agreed by GenMark. The attorney and/or agent shall be empowered to exercise and deliver as transferor a form of transfer or instructions of transfer on behalf of the New Member (or any subsequent holder) in favour of GenMark and the Company may give a good receipt for the consideration for the Post-Scheme Shares and may register GenMark as holder thereof and issue to it certificates for the same. The Company shall not be obliged to issue a certificate to the New Member for the Post-Scheme Shares.”; and
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1.5	conditional upon the Scheme becoming effective, the quotation of the ordinary shares of 0.10p in the Company on AIM, a market of the London Stock Exchange, be cancelled.

	
	BY ORDER OF THE BOARD

	
	31 March 2010

	Registered Office:
	

	c/o Ashurst LLP
	Sally Craig

	Broadwalk House
	Company Secretary

	5 Appold Street
	

	London EC2A 2HA
	

	Registered in England and Wales
	

	with registered number 2849544
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NOTES TO THE NOTICE OF SCHEME GM

1. A member of the Company entitled to attend and vote at this meeting is entitled to appoint one or more proxies to attend and vote instead of him or her. A proxy need not be a member of the Company but must attend the meeting in person.

2. A white form of proxy is enclosed with this notice for members who are unable or who do not wish to attend the meeting in person. Instructions for use are shown on the form. Lodging a form of proxy will not prevent the shareholder from attending and voting in person. The Company will give effect to the intention of members and include votes wherever and to the fullest extent possible. Any amendments you make to any form of proxy must be initialled by you.

3. To be valid, the form of proxy (together with any power of attorney or authority under which it is signed, or a notarially certified copy of such power or authority) must be received at the offices of the Company’s registrar, Capita Registrars, PXS, 34 Beckenham Road, Beckenham, Kent BR3 4TU, no later than 48 hours before the time for holding the meeting or any adjournment thereof or (in the case of a poll taken otherwise than at the meeting or any adjournment thereof) for the taking of the poll at which it is to be used.

4. You may appoint more than one proxy provided that each proxy is appointed to exercise rights attaching to different shares.

5. If you wish to appoint multiple proxies, you may: (a) photocopy the form of proxy, fill in each copy in respect of different shares and send the multiple forms together to Capita Registrars at the address above; or alternatively (b) call Capita Registrars on the number in paragraph 21 below who will then issue you with multiple forms of proxy. In each case, please ensure that all of the multiple forms of proxy in respect of one registered holding are sent in the same envelope if possible.

6. Where a form of proxy does not state the number of shares to which it applies (a “blank proxy”) then subject to the following principles where more than one proxy is appointed that proxy is deemed to have been appointed in relation to the total number of shares registered in the name of the appointing member (the “member’s entire holding”). In the event of a conflict between a blank proxy and a proxy which does state the number of shares to which it applies (a “specific proxy”), the specific proxy shall be counted first, regardless of the time it was sent or received (on the basis that as far as possible, the conflicting forms of proxy should be judged to be in respect of different shares) and remaining shares will be apportioned to the blank proxy (pro rata if there is more than one).

7. Where there is more than one proxy appointed and the total number of shares in respect of which proxies are appointed is no greater than the member’s entire holding, it is assumed that proxies are appointed in relation to different shares, rather than that conflicting appointments have been made in relation to the same shares. That is there is only assumed to be a conflict where the aggregate number of shares in respect of which proxies have been appointed exceeds the member’s entire holding.

8. When considering conflicting proxies, later proxies will prevail over earlier proxies, and which proxy is later will be determined on the basis of which proxy is last sent (or, if the Company is unable to determine which is last sent, last received). Proxies in the same envelope will be treated as sent and received at the same time, to minimise the number of conflicting proxies.

9. If conflicting proxies are sent or received at the same time or if the Company is unable to determine which was sent or received last in respect of (or deemed to be in respect of) an entire holding, none of them shall be treated as valid.

10. Where the aggregate number of shares in respect of which proxies are appointed exceeds a member’s entire holding and it is not possible to determine the order in which they were sent or received (or they were all sent or received at the same time), the number of votes attributed to each proxy will be reduced pro rata.

11. Where the application of paragraph 10 above gives rise to fractions of shares, such fractions will be rounded down.

12. If a member appoints a proxy or proxies and then decides to attend the Scheme GM in person and vote on a poll using his poll card, then the vote in person will override the proxy vote(s). If the vote in person is in respect of the member’s entire holding then all proxy votes will be disregarded. If,
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however, the member votes at the meeting in respect of less than the member’s entire holding, and the member indicates on his polling card that all proxies are to be disregarded, that shall be the case; but if the member does not specifically revoke proxies, then the vote in person will be treated in the same way as if it were the last received proxy and earlier proxies will only be disregarded to the extent that to count them would result in the number of votes being cast exceeding the member’s entire holding.

13. CREST members who wish to appoint a proxy or proxies through the CREST electronic proxy appointment service may do so by using the procedures described in the CREST manual. CREST personal members or other CREST sponsored members, and those CREST members who have appointed a voting service provider(s), should refer to their CREST sponsor or voting service provider(s), who will be able to take the appropriate action on their behalf.

14. In order for a proxy appointment or instruction made using the CREST service to be valid, the appropriate CREST message (a CREST Proxy Instruction) must be properly authenticated in accordance with Euroclear’s specifications and must contain the information required for such instructions, as described in the CREST manual. The message, regardless of whether it constitutes the appointment of a proxy or an amendment in the instruction given to a previously appointed proxy, must, in order to be valid, be transmitted so as to be received by the issuer’s agent (ID RA10) by the latest time(s) for receipt of proxy appointments specified in the notice of meeting. For this purpose, the time of receipt will be taken to be the time (as determined by the timestamp applied to the message by the CREST Applications Host) from which the issuer’s agent is able to retrieve the message by enquiry to CREST in the manner prescribed by CREST. After this time any change of instructions to proxies appointed through CREST should be communicated to the appointee through other means.

15. CREST members and, where applicable, their CREST sponsors or voting service providers should note that Euroclear does not make available special procedures in CREST for any particular messages. Normal system timings and limitations will therefore apply in relation to the input of CREST Proxy Instructions. It is the responsibility of the CREST member concerned to take (or, if the CREST member is a CREST personal member or sponsored member or has appointed a voting service provider(s), to procure that his CREST sponsor or voting service provider(s) take(s)) such action as shall be necessary to ensure that a message is transmitted by means of the CREST system by any particular time. In this connection, CREST members and, where applicable, their CREST sponsors or voting service providers are referred, in particular, to those sections of the CREST manual concerning practical limitations of the CREST system and timings.

16. The Company may treat as invalid a CREST Proxy Instruction in the circumstances set out in Regulation 35(5)(a) of the Uncertificated Securities Regulations 2001.

17. To be entitled to attend and vote at the meeting (and for the purpose of the determination by the Company of the number of votes that can be cast), members must be entered on the Company’s register of members at 6.00 p.m. on 18 April 2010. If the meeting is adjourned then, to be so entitled, members must be entered on the Company’s register of members at 6.00 p.m. on the day which is two days before the date fixed for the adjourned meeting or, if the Company gives notice of this adjourned meeting and an entitlement time is specified in that notice, at the time specified in that notice.

18. A shareholder which is a company (a corporation) and which wishes to be represented at the meeting by a person with authority to speak, vote on a show of hands and vote on a poll (a corporate representative) must appoint such a person by resolution of its directors. A corporate representative has the same powers on behalf of the corporation he/she represents as that corporation could exercise if it were an individual member of the Company.

19. Any corporation which is a member can appoint one or more corporate representatives who may exercise on its behalf all of its powers as a member provided that they do so in relation to the same shares.

20. In the case of joint holders, the vote of the senior who tenders a vote, whether in person or by proxy, will be accepted to the exclusion of the votes of other joint holders. For this purpose, seniority will be determined by the order in which the names stand in the Company’s register of members in respect of the joint holding.
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21. If you are in any doubt about completing the form of proxy please telephone Capita Registrars between 9.00 a.m. and 5.00 p.m. (London time) Monday to Friday on 0871 664 0321 (from within the UK) and +44 208 639 3399 (from outside the UK). Calls to the Capita Registrars’ 0871 664 0321 number are charged at 10 pence per minute (including VAT) plus any of your service provider’s network extras. Calls to the Capita Registrars’ +44 208 639 3399 number from outside the UK are charged at applicable international rates. Different charges may apply to calls made from mobile telephones and calls may be recorded and monitored randomly for security and training purposes. Capita Registrars cannot provide advice on the merits of the Proposal nor give any financial, legal or tax advice.

22. Any question relevant to the business of the meeting may be asked at the meeting by anyone permitted to speak at the meeting.

23. Copies of the Company’s articles of association as proposed to be amended by the first resolution set out in the notice of meeting are available for inspection at the offices of Ashurst LLP, Broadwalk House, 5 Appold Street, London EC2A 2HA during normal business hours on a weekday until the opening of business on the day on which the meeting is held and will also be available for inspection at the place of the meeting for at least fifteen minutes before and during the meeting.
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4365 Executive Drive, Suite 1100

San Diego, California 92121-2133

www.dlapiper.com

Michael S. Kagnoff

michael.kagnoff@dlapiper.com

T	858.638.6722

F	858.638.5122

April 20, 2010

Celia A. Soehner

United States Securities and Exchange Commission

Division of Corporation Finance

100 F Street NE

Washington, D.C. 20549

Re:	GenMark Diagnostics

Registration Statement on Form S-1

Filed March 19, 2010

File No. 333-165562

Dear Ms. Soehner:

This letter responds to the letter of the staff (the “Staff”) of the Securities and Exchange Commission (the “Commission”), dated April 15, 2010, to Jon Faiz Kayyem, President and Chief Executive Officer of GenMark Diagnostics, Inc. (“GenMark”) regarding the Form S-1, File No. 333-165562 (the “Registration Statement”), filed by the Company on March 19, 2010. As used in this letter, the “Company” refers to GenMark and its predecessor Osmetech plc (“Osmetech”), on a consolidated basis.

This letter sets forth the comment of the Staff in the comment letter (numbered in accordance with the comment letter) and, following the comment, sets forth the Company’s response. We are enclosing a copy of Amendment No. 1 to the Registration Statement, together with a copy that is marked to show the changes from the initial filing. Page numbers in our responses refer to the page numbers of the marked copy of the Registration Statement.

General

1. Please confirm that any preliminary prospectus you circulate will include all non-Rule 430A information. This includes the price range and related information based on a bona fide estimate of the public offering price within that range, and other information that was left blank throughout the document. Please note that we may have additional comments after you file this information and missing exhibits.

Response: In response to the Staff’s comment, we hereby confirm that any preliminary prospectus circulated will include all non-Rule 430A information. The price range has not yet been determined by the underwriters.

Prospectus Cover

2. Please remove the “Sole Book-Running Manager” description from the cover page. You may continue to include the description on the back cover of the prospectus.

Response: Pursuant to the Staff’s comment, Piper Jaffray has removed the “Sole Book-Running Manager” description from the cover page of the prospectus.

[image: ]
April 20, 2010

Page Two

Table of Contents, page ii

3. We note your disclosure in the third paragraph under this table of contents. Since the registrant is responsible for the accuracy of disclosure included in its registration statement, remove language which implies that it is not.

Response: Pursuant to the Staff’s comment, we have revised the disclosure to remove the referenced language.

Prospectus Summary, page 1

4. We refer to the second italicized paragraph in this section. Please revise the forepart of the prospectus to avoid the use of capitalized terms and words with definitions that are unique to this prospectus. Also, rather than cross referencing to the description of the reorganization, include a paragraph at the beginning of the prospectus to describe it for investors.

Response: Pursuant to the Staff’s comments, we have revised the forepart of the prospectus accordingly.

5. In the summary and throughout the forepart of your prospectus, reduce the use of technical or industry terms that are likely to be unfamiliar to an investor first learning of your business and industry from this prospectus, and define those terms you believe are essential at the time the term is first used. For example, we note your disclosure in the first paragraph that you are a molecular diagnostics company, but you do not define that term until the bottom of page 2; we also note as an example your disclosure on page 4.

Response: Pursuant to the Staff’s comments, we have revised pages 1 through 5 to define terms which are essential to the Company’s business and may be unfamiliar to an investor first learning of the Company’s business. We have not reduced the technical terms or industry terms used in the prospectus because we believe each of these terms is essential to an investor’s understanding of the Company’s business. We have defined each of these terms when first used in the prospectus.

6. Please provide us independent, objective support for your statements regarding the accuracy and efficacy of your technology and convenience of your system to target customers. Please also provide us the basis for your belief that your technology will “improve patient care and be economically attractive to third-party payors,” as discussed on page 1, and that your system may increase your target user base to over 5,000 laboratories and hospitals, as disclosed on page 5.

Response: The Company’s customers (large research hospitals and reference laboratories) have performed clinical studies on the Company’s products for accuracy and efficacy. These studies have demonstrated that the Cystic Fibrosis Genotyping Test and Warfarin Sensitivity Test have
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Page Three

demonstrated 100% accuracy as compared to DNA sequencing. The Company included this clinical data in its applications to the U.S. Food and Drug Administration (the “FDA”) for market clearance of these diagnostics tests, and the FDA evaluated the Company’s technology and products for accuracy and efficacy prior to market clearances. Please see our supplemental response to comment number 8 with respect to the Company’s support for its statistics on the accuracy of its products, including portions of the FDA clearance application. In addition, the XT-8 System consists of a compact bench-top workstation with an integrated touch screen computer and self-contained, disposable test cartridges. Its standalone design allows it to be installed and used without any required laboratory modifications or extensive user training. These features make the XT-8 System convenient to the Company’s target customers.

Pursuant to the Staff’s comment, we have also revised pages 1 and 5 of the prospectus to explain why the Company believes its products improve patient care and how the AD-8 System can expand the Company’s user base. We have also removed the previous reference on page 1 of the prospectus to the products being “economically attractive to third-party payors.”

7. In an appropriate location under the caption “Our Company,” explain the source of your revenues to date.

Response: Pursuant to the Staff’s comment, we have included a brief description of the principal source of the Company’s revenues through December 31, 2009.

Market Opportunity and Limitations of Current Technologies, page 2

8. Please provide us with support for the market opportunity data and industry statistics that you have included throughout your prospectus. Clearly mark the relevant sections that support the data and statistics, and note the applicable page number in the registration statement where the disclosure is located. Please also tell us:

· how you confirmed that the information reflects the most recent available information;

· whether all of the information is publicly available;

· whether you paid for the compilation of any of the data;

· whether any market information was prepared for your use in the registration statement or by an affiliated party; and

· whether the authors of the industry information consented to your use of such data in the registration statement.
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Response: We are providing support on a supplemental basis for the market opportunity data and industry statistics that we have included in the prospectus. We have clearly marked the relevant sections that support the data and statistics, including noting the page number in the Registration Statement where the disclosure is located. In addition:

· the Company can confirm, to its knowledge, that the information reflects the most recent available information;

· all of the information provided is either publicly available or has been paid for by the Company (the Company paid $381,000 for market research from L.E.K. in 2009);

· none of the market information was prepared for the Company’s use in the Registration Statement or by an affiliated party; and

· no consents are required to use such data in the Registration Statement.

Reorganization, page 5

9. Please revise to clarify, if true, that your business and operations will be conducted through your operating subsidiary upon completion of the offering.

Response: The business and operations will be conducted through GenMark following completion of the offering. GenMark will be the parent company following completion of the offering, and as a result, no revisions were made to the prospectus per the Staff’s comment.

We are reliant on the commercial success of our XT-8 System.... page 8

10. Please revise to clarify that you have not had significant sales of your XT-8 instrument and that you currently rent the instruments at no charge, as discussed at the bottom of page 9.

Response: Pursuant to the Staff’s comment, we have revised page 9 of the prospectus accordingly.

Providing XT-8 instruments to our customers.... page 9

11. Please expand to state whether you currently sell enough test cartridges to offset your expenses associated with the reagent rental agreements. Response: Pursuant to the Staff’s comment, we have revised page 10 of the prospectus accordingly.

12. Please reconcile your disclosure that you offer XT-8 instruments for sale and that you have not had significant sales of the instrument with your disclosure on page 43 that your product sales “consisted solely of test cartridge sales.”
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Response: Pursuant to the Staff’s comment, we have revised the language on pages 9 and 10 of the prospectus to state that, through December 31, 2009, the Company had not sold any XT-8 instruments. The Company’s first instrument sales occurred in the first quarter of 2010.

Risks Related to our Common Stock and This Offering, page 24

13. Please tell us whether and when you plan to register a class of your securities under the Exchange Act. If you do not intend to so register a class of securities, please disclose the risks related to discontinuance of periodic disclosure due to the automatic reporting suspension under section 15(d) of the Exchange Act; also explain the effect of the inapplicability of the proxy rules and section 16 of the Exchange Act.

Response: Prior to consummation of the offering, the Company intends to register its common stock under the Exchange Act by filing a Form 8-A. As a result, no additional risk factor is required.

Provisions of our certificate of incorporation, our bylaws.... page 27

14. Please expand your disclosure to describe the potential dilutive and anti-takeover effects that exist specifically in light of the large amount of your authorized but unissued common stock.

Response: Pursuant to the Staff’s comment, we have expanded the disclosure on page 28 of the prospectus accordingly.

Reorganization of Osmetech plc, page 30

15. Expand to explain why the registrant was originally registered in England and Wales since it appears that business operations are located in the United States. Also disclose where the registrant’s assets are located and the value of assets located outside the United States.
Response: Pursuant to the Staff’s comment, we have added disclosure with respect to the history behind Osmetech plc’s incorporation in England and Wales. The Company’s assets are located primarily in the United States. The Company has less than $200,000 of cash in a bank account in the United Kingdom and has no other significant assets located outside of the United States.

16. Please provide us with a legal analysis as to how you have determined that the transaction in which shares of GenMark Diagnostics common shares will be issued to shareholders of Osmetech plc do not need to be registered under the Securities Act.
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Response: GenMark plans to issue its shares of common stock to holders of Osmetech’s ordinary shares in exchange for all the outstanding ordinary shares of Osmetech. The proposed issuance will take place pursuant to an exemption from registration under Section 3(a)(10) of the Securities Act of 1933, as amended (the “Securities Act”). Specifically, under the terms of a scheme of arrangement (the “Scheme”) and in accordance with Section 425 of the United Kingdom Companies Act of 1985 (the “Companies Act”):

(a) all Osmetech ordinary shares will be cancelled and, in exchange for each of their cancelled shares, each Osmetech shareholder will be allocated and receive shares of GenMark common stock based on the 1:230 exchange ratio; and

(b) subject to confirmation of the High Court of Justice in England (the “Court”), Osmetech will issue to GenMark a number of new shares in Osmetech.

As a result of the Scheme, Osmetech will become a wholly-owned subsidiary of GenMark, and all Osmetech shareholders will become shareholders of GenMark. This is referred to as the “Reorganization” throughout the prospectus.

Under the terms of the Scheme, and in accordance with the Companies Act, the Scheme will not become effective and binding, unless, among other things:

(a) the Scheme is approved by the Osmetech shareholders in accordance with Section 425 of the Companies Act at a special meeting of the Osmetech shareholders convened in accordance with the directions of the Court (the “Court Meeting”); and

(b) following shareholder approval, the Scheme is sanctioned by the Court after a hearing of a petition seeking Court approval at which the Court will consider the fairness of the terms and conditions of the Scheme to Osmetech shareholders (the “Court Hearing”).

If the foregoing requirements are met, the Scheme will become effective shortly prior to or contemporaneous with the closing of the GenMark offering contemplated by the Registration Statement. All Osmetech shareholders will be entitled to attend, speak and vote at the Court Meeting and to appear and have the opportunity to speak at the Court Hearing. The Companies Act requires that notice must be given to the Osmetech shareholders announcing the convening of the Court Meeting, and that such notice must be accompanied by a statement explaining the effect of the Scheme. Osmetech shareholders have also been sent (i) a description of the Scheme, (ii) a description of Osmetech and GenMark, (iii) a proxy form and instructions for voting, and

(iv) information concerning the rights of Osmetech shareholders to attend, speak and vote at the Court Meeting and to appear and have the opportunity to speak at the Court Hearing.
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Section 3(a)(10) of the Securities Act provides an exemption from the registration requirements of the Securities Act for: “....any security which is issued in

exchange for one or more bona fide outstanding securities....where the terms and conditions of such issuance and exchange are approved, after a hearing

upon the fairness of such terms and conditions at which all persons to whom it is proposed to issue securities in exchange shall have the right to appear, by any court....”

The Scheme will meet the conditions of the Section 3(a)(10) exemption. First, there will be a securities exchange (the Osmetech shares will be cancelled and GenMark shares will be issued in exchange) and there will be no exchange of Osmetech shares for cash or other consideration.

Second, the Scheme will not become effective and binding until it is sanctioned by the Court after a fairness hearing. The Division of Corporate Finance (the “Division”) has previously indicated that the term “any court” in Section 3(a)(10) includes a foreign court. We have been informed by English counsel that in determining whether or not to sanction the Scheme, the Court will consider, among other things, the fairness of the terms and conditions of the Scheme to the Osmetech shareholders.

Third, both the Court Meeting and the Court Hearing will be open to all record holders of Osmetech shares. The Osmetech shareholders will receive notice of both the Court Meeting and the Court Hearing, and, at both events, will have the opportunity to be heard.

Finally, English counsel has confirmed that it will advise the Court before and during the Court Hearing that GenMark will rely on the Court’s approval of the Scheme as court approval of the Scheme following a hearing on the fairness of the terms and conditions of the Scheme for purposes of meeting the requirements for a Section 3(a)(10) exemption with respect to the GenMark shares to be issued pursuant to the Scheme.

We note that the Division issued a No Action Letter dated May 29, 2002 to Xyratex Group Limited (the “Letter”) in which it determined not to recommend enforcement action to the Commission in an instance where a new company was formed (“Newco”) and planned to issue its common stock to shareholders of an existing company formed under the laws of the United Kingdom (“ExistingCo”) in exchange for all the outstanding shares of ExistingCo pursuant to an exemption from registration under Section 3(a)(10) of the Securities Act resulting from the process of approving a Scheme.

In reaching its position, the Division specifically noted that:

(a) the Court will conduct a hearing on the fairness of the Scheme;
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(b) the Court will approve the fairness of the terms and conditions of the Scheme to holders of ExistingCo shares before Newco issues shares;

(c) all prospective recipients of Newco shares pursuant to the Scheme will receive notice of the hearing regarding the Scheme and have an opportunity to be heard at the hearing; and

(d) the parties will advise the Court prior to the hearing that, if the Court approves the terms and conditions of the Scheme, its sanctioning of the Scheme will constitute the basis for the issuance of Newco shares pursuant to the Scheme without registration under the Securities Act in reliance on Section 3(a)(10).

The facts and our analysis under Section 3(a)(10) are substantially identical to those set forth in the Letter.

17. Please file as exhibits the scheme of arrangement and the agreement in which Osmetech plc and GenMark Diagnostics, Inc. have agreed to be bound by the scheme of arrangement.

Response: Pursuant to the Staff’s comment, we have filed the scheme of arrangement as an exhibit to the Registration Statement and have added the scheme of arrangement as Exhibit 99.1 to the exhibit index list. Under the laws of the United Kingdom, Osmetech and GenMark are not required to execute any other documents to effect the scheme of arrangement and therefore Osmetech and GenMark have not executed an agreement to be bound by the scheme of arrangement.

Capitalization, page 33

18. Please revise to remove the caption relating to cash and cash equivalents from your presentation of capitalization. Response: Pursuant to the Staff’s comment, we have revised the capitalization table accordingly.

19. Please revise to include detailed footnote disclosure quantifying and identifying each pro forma adjustment recorded along with an explanation of how each pro forma adjustment was calculated and determined for both the GenMark Pro Forma and the Pro Forma as Adjusted columns. As part of your revised disclosure, please include all relevant assumption used in such calculations, including the conversion terms of the Osmetech common shares. In this regard, we note that the Pro Forma as Adjusted disclosures are not yet complete. Please note we may have further comments once this information is included.

Response: Pursuant to the Staff’s comment, we have revised the capitalization table by adding footnotes (2) and (3) to the capitalization table.
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Management’s Discussion and Analysis of Results of Operations.... page 39

Revenue, page 40

20. Please reconcile your disclosure in the first paragraph under this section with your disclosure at the top of page 18, which indicates that you have not generated significant revenue from your Warfarin Sensitivity Test. Also reconcile the last sentence of the first paragraph with your disclosure on page 43, which indicates that you did not have any product sales of your XT-8 instrument.

Response: Pursuant to the Staff’s comment, we have reconciled the referenced disclosures.

Cost of Sales, page 40

21. Please file as an exhibit your contractual agreement with your manufacturer.

Response: Pursuant to the Staff’s comment, we will file the manufacturing agreement, as amended, as Exhibits 10.25 and 10.26 to the Registration Statement and have revised the exhibit index list accordingly. We are seeking confidential treatment on the payment terms of the manufacturing agreement. We have filed this request with the Commission separately.

Critical Accounting Policies and Significant Judgments and Estimates, page 42 Share-Based Compensation, page 42

22. We note from your disclosure on page F-16 that during the year ended December 31, 2009, Osmetech granted options to employees to purchase a total of 262,398,130 shares of common stock and warrants to purchase 50,782,043 shares of common stock. In light of the disclosure on page 25 that there is only a limited volume of trading of Osmetech’s ordinary shares, please tell us whether, at the date of grant, you obtained a contemporaneous or retrospective valuation of your underlying common stock and whether it was performed by an unrelated valuation specialist. In addition, please revise the filing to disclose the following information related to issuances of equity instruments:

· Discuss the significant factors considered, assumptions, and methodologies used in determining the fair value of the underlying common stock at each date on which equity instruments were granted. These additional disclosures should include quantitative information regarding your assumptions and the weighting of the valuation methods. You should also address why you believe that the methods and assumptions used were appropriate under the circumstances and how you concluded that the fair value of your common shares was appropriately represented by the limited volume of trading of your common shares. In addition, discuss the consideration given to any alternative factors, methodologies and assumptions; and
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· Discuss each significant factor contributing to any differences between the estimated IPO price and the fair value determined on each underlying common stock, either contemporaneously or retrospectively, as of the date of each grant and equity-related issuance. Describe significant intervening events within the company and changes in assumptions as well as weighting and selection of valuation methodologies employed that explain the changes in the fair value of your ordinary shares up to the filing of the registration statement.

Response: The Company is currently a public company in the United Kingdom, and as result, has not obtained an independent valuation as of the date of its stock option grants. The Company’s board of directors determined the fair value of the Company’s common stock to be equivalent to the closing prices of its ordinary shares on the Alternative Investment Market, or AIM, of the London Stock Exchange, and each of the options granted by the Company have an exercise price equal to the AIM closing price on the grant date. Although the ordinary shares may be relatively thinly traded on AIM, Osmetech’s ordinary shares trade on the AIM on a daily basis and reflect prices that investors are willing to pay for the Osmetech shares. Further, in December 2009, the Company sold approximately 3,000,000 shares of its common stock (after giving effect to the Reorganization) to “accredited investors” at or near the AIM listed market prices. We have revised the disclosure on pages 44 and 45 of the prospectus accordingly. We note that the weighted average exercise price of the Company’s options is $7.77 per share as adjusted for the Reorganization, or approximately $0.03 per share without giving effect to the Reorganization. Based on discussions with underwriters, the Company believes the AIM market price will be a significant factor in determining the IPO price.

Product Sales, page 43

23. Please expand your disclosure to clarify whether your product sales of test cartridges result solely from your reagent rental agreements, or whether other avenues are available for customers to purchase the cartridges.

Response: The Company has expanded its disclosure on page 46 of the prospectus to clarify that product sales of test cartridges are derived only through reagent rental agreements or through negotiated purchase orders following purchase of an XT-8 instrument.

Sales and Marketing, page 44

24. Please revise to clarify how the one-time market research study conducted in 2009 was associated with your “new strategy.”

Response: The one-time market research study conducted in 2009 was related to the development of our sales and marketing strategies. Pursuant to the Staff’s comment, we have revised the language on page 46 of the prospectus to remove the reference to the Company’s “new strategy.”
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Liquidity and Capital Resources, page 46

25. Please advise as to how your $14.6 million in working capital can “include” $16.5 million in cash and cash equivalents.

Response: Working capital is equal to current assets minus current liabilities. As of December 31, 2009, total current assets were approximately $17.8 million and total current liabilities were approximately $3.2 million, for total working capital of $14.6 million. Of the $17.8 million of current assets, $16.5 million were cash and cash equivalents.

26. Please disclose the minimum cash ratios to which you are subject under the loan and security agreement with Square 1 Bank, as well as your proximity to such ratios.

Response: Pursuant to the Loan and Security Agreement with Square 1 Bank, the Company must maintain a liquidity ratio (the ratio of its liquidity to bank indebtedness) of at least 1.50 to 1.00, as defined in Loan and Security Agreement which is filed as exhibit 10.24 to the Registration Statement. The liquidity ratio is currently not applicable given the Company has no bank indebtedness. We have revised page 48 of the prospectus accordingly.

Our Products, page 55

27. Please revise to clarify the extent to which your products have contributed to your revenues to date, and quantify the percentage of revenues attributable to each.

Response: During the fiscal year ended December 31, 2009, sales of the Cystic Fibrosis Genotyping Test represented approximately 67% of the Company’s revenues and sales of the Warfarin Sensitivity Test represented approximately 20% of the Company’s revenues. The Company has not sold any XT-8 instruments through December 31, 2009. The Company’s remaining revenues are attributable to outlicensing arrangements and sales of other research products. We have revised page 59 of the prospectus to quantify the percentage of revenues attributable to the Cystic Fibrosis Genotyping Test the Warfarin Sensitivity Test.

Manufacturing, page 63

28. Please define the term “ISO-certified.”

Response: Pursuant to the Staff’s comment, we had defined “ISO-certified” as “ISO 13485:2003” which is the basic quality certificate for all medical device manufacturers, component manufacturers, service providers and distributors. We have revised page 66 of the prospectus accordingly.

Sales and Marketing, page 63

29. Please revise to quantify the amount of your systems that are acquired by customers through the reagent rental agreement compared to outright purchases.

Response: Pursuant to the Staff’s comment, we have revised the disclosure on page 67 of the prospectus to state that the Company had not sold any XT-8 instruments to customers through December 31, 2009.
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30. Please provide all disclosure required by Regulation S-K Item 101(c)(vii), including the names of your three largest customers.

Response: Regulation S-K Item 101(c)(vii) requires the Company to disclose the name of any customer if sales to the customer by one or more segments are made in an aggregate amount equal to 10 percent or more of the registrant’s consolidated revenues and the loss of such customer would have a material adverse effect on the Company on a consolidated basis. The Company does not believe the loss of any of its customers would have a material adverse effect on the Company because the Company’s revenues for the year ended December 31, 2009 were insignificant relative to its cost of sales and operating expenses and the Company intends to significantly expand its customer base in the near future such that the loss of any customer that accounted for sales of ten percent or more for a prior period would not currently, and will not in the future, have a material adverse effect on the Company.

License Agreements, page 65

31. Please file any material license agreements that are described here and have not been filed. Also, expand the disclosure to describe the material terms of these agreements.

Response: The Company has filed all of its material in-license agreements as exhibits 10.7 through 10.14 of the exhibit index list. We note the description of the material terms of these agreements set forth on pages 68 and 69 of the prospectus. The Company does not have any out-licensing agreements which are material to the Company.

Executive Compensation, page 77

32. We note that you have not included any disclosure in response to Item 402(s) of Regulation S-K. Please advise us of the basis for your conclusion that disclosure is not necessary and describe the process you undertook to reach that conclusion.

Response: Pursuant to the Staff’s comment, we have revised the disclosure on page 79 of the prospectus in response to Item 402(s) of Regulation S-K.

Market Compensation Data, page 78

33. Please clarify the extent to which compensation decisions are derived from utilizing comparative information when implementing your compensation policies or making specific compensation awards. Identify the component companies of the benchmark study and discuss how each element of compensation relates to the data you analyzed. For example, it appears from your compensation discussion and analysis that you use comparative information only in setting base salary, if true; please revise your disclosure to clarify that is the case. Please also revise your disclosure at the top of page 79 to clarify whether a specific target for base salary was sought or whether adjustments were made after reviewing the comparative information.
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Response: Pursuant to the Staff’s comment, we have revised the disclosure on pages 82 and 83 of the prospectus to clarify the Company’s compensation policies. Comparative information is only one element which the Company uses in determining executive compensation. The Company primarily considers each executive’s individual position, each executive’s prior individual contributions to the Company or prior work history and prior compensation, the Company’s performance in the prior fiscal year and the Chief Executive Officer’s recommendations to the compensation committee (other than with respect to his compensation). The Company therefore does not engage in a “benchmarking” process and only utilizes the market data as one component of determining executive compensation. As a result, based on its analysis of these components, the compensation committee determines the base salaries of its executives. We have revised the disclosure on page 82 and page 83 accordingly.

Base Salary, page 79

34. We note that the compensation committee considered “success in achieving our corporate goals during 2009 [and] individual performance and contribution of the executive during fiscal year 2009...” We also note that most of the executive officers listed were hired near the end of 2009. Please reconcile.

Response: Pursuant to the Staff’s comment, we have revised the disclosure on page 83 to state that with respect to new hires, the compensation committee considers the executive’s background and historical compensation in lieu of performance during the Company’s prior fiscal year.

Stock-Based Incentive Awards, page 80

35. Expand the second paragraph to explain in more detail how the compensation committee determined the number of stock option awards to grant at initial hire.

Response: Pursuant to the Staff’s comment, we have revised page 84 of the prospectus to explain that the Company also considers an executive’s background and historical compensation when determining the number of options to grant at initial hire.

Principal Stockholders, page 91

36. Please identify the natural persons who have or share voting and/or dispositive power with respect to the entities listed in the table on page 91.

Response: Pursuant to the Staff’s comment, we have revised pages 95 and 96 to account for the natural persons who have or share voting and/or dispositive power over shares held by some of the Company’s principal stockholders. We are working to identify the remainder of these individuals and will provide the outstanding information in a subsequent amendment to the Registration Statement.
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Indemnification Agreements, page 93

37. Please describe in greater detail the indemnification provisions that you intend to include in the agreements.

Response: Pursuant to the Staff’s comment, we have expanded disclosure of the indemnification agreements on page 97 of the prospectus.

Lock-Up Agreements, page 100

38. Please identify the parties and disclose the number of shares subject to the lock-up agreements. Please also quantify the number of restricted shares held by non- affiliates that will be eligible for sale under Rule 144(k) after the expiration of the lock-up period and the number of restricted shares held by affiliates that will be subject to the volume and other restrictions of Rule 144 after that date.

Response: We have revised the prospectus to clarify that all of the Company’s directors and officers and certain of its principal stockholders will be subject to lock-up agreements. We cannot yet identify which principal stockholders will be subject to lock-up agreements because we are in the process of identifying which of our principal stockholders will execute the lock-up agreements. We will provide this information in a subsequent filing. Further, all shares not held by directors, officers and affiliates will be freely tradeable upon the consummation of the offering provided such stockholders do not execute a lock-up agreement. This is consistent with the bullet points on page 103. We have added additional disclosure with respect to the number of shares held by directors, officers and affiliates that will be subject to the volume and other restrictions of Rule 144 after expiration of the lock-up period.

Index to Financial Statements, page F-1

39. Consideration should be given on an ongoing basis to the updating requirements of Rule 3-12 of Regulation S-X. An updated accountant’s consent should also be included with any amendment to the filing.

Response: We will continue to give consideration to the updating requirements of Rule 3-12 of Regulation S-X in upcoming filings, as applicable. We have also included updated accountants’ consents with the amended filing.

Osmetech plc Consolidated Statements of Operations, page F-7

40. We see that you have presented a loss from discontinued operations and a gain on sale of discontinued operations during the year ended December 31, 2007. Please revise the filing to present the basic and diluted per-share amounts for your fiscal 2007 discontinued operations in accordance with FASB ASC 260-10-45-3.

Response: Pursuant to the Staff’s comment, we have revised footnote 11 to the financial statements to present basic and diluted per-share information for our 2007 discontinued operations in accordance with ASC 260-10-45-3.
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Osmetech, plc Notes to Consolidated Financial Statements, page F-10

Note 1. Organization and basis of presentation page F-10

41. We see that immediately prior to the completion of this initial public offering Osmetech will undergo a reorganization whereby GenMark Diagnostics will acquire all of the outstanding ordinary shares of Osmetech. We also see in connection with the reorganization all of the issued shares of Osmetech will be cancelled in consideration of (i) the issuance of 1 share of common stock of GenMark to the former shareholders of Osmetech for each 230 ordinary shares of Osmetech and (ii) the issuance of new shares in Osmetech to GenMark. Please tell us how you intend to present and account for the reorganization of GenMark Diagnostics and Osmetech. Cite the applicable authoritative accounting literature you believe supports your conclusions. Clarify why Osmetech will issue shares to GenMark in connection with the reorganization and how such issuance impacts your accounting requirements for the reorganization. Please revise the registration statement as necessary to include the significant information outlined in your response.

Response: The Reorganization of GenMark and Osmetech represents the reorganization of entities under common control. Therefore, it will be accounted for in accordance with ASC 805-50-5-5 similar to the pooling of interests method. GenMark Diagnostics will record:

(i) assets and liabilities will be carried over at their respective carrying values;

(ii) common stock will be carried over at the nominal value of the shares issued by GenMark;

(iii) additional paid-in capital will represent the difference between the nominal value of the shares issued by GenMark, and the total of the additional paid-in capital and nominal value of Osmetech’s shares cancelled pursuant to the described reorganization; and

(iv) the accumulated deficit will represent the aggregate of the accumulated deficit of Osmetech and GenMark.

We have revised Note 1 to the GenMark financial statement to include the above information.

Since all of the existing Osmetech shares are cancelled under the terms of the scheme of arrangement, new Osmetech shares will be issued to GenMark in order for Osmetech and its subsidiaries to become wholly-owned by GenMark. There will be no effect on the consolidated financial statements of GenMark with respect to the issuance of shares in Osmetech to GenMark other than to make Osmetech a wholly-owned subsidiary of GenMark.

In accordance with ASC 805-50-45-2 and ASC 805-50-45-4, the future financial statements of GenMark will be presented as though the Reorganization had taken place from the beginning of the earliest period to be presented.
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Note 2. Summary of Significant Accounting Policies, page F-11

Revenue Recognition, page F-12

42. We see on page 63 that as part of the “reagent rental” agreements, customers agree to purchase a minimum volume of test cartridges intended to allow for you to recover the cost of the instruments. Please tell and revise the filing to disclose the material terms of these agreements, including any cancellation or repurchase rights, and how the commitment to purchase test cartridges impacts your recognition of revenue under the arrangement. Please also tell us how you assess the instruments for impairment when the minimum volume of purchases is not met or when you otherwise determine the instruments may be impaired.

Response: Pursuant to the Staff’s comment, we have added disclosure on page 67 of the prospectus to state that the “reagent rental” agreements do not allow the customer to require the Company to repurchase the instrument or test cartridges and typically do not provide for any cancellation rights by the customer. The agreements allow the Company to remove, change or upgrade the instrument at any time and therefore the agreement does not represent a lease of the instrument. Accordingly, no revenue is allocated to the instrument. Instead, revenue is recognized over the course of the arrangement as the test cartridges are supplied to customers. The instruments remain capitalized as property, plant and equipment and are depreciated over their estimated useful life.

The instruments are evaluated for impairment pursuant to ASC 360-10-35-17. This involves comparing the carrying value of the instruments supplied to each customer to the estimate of future undiscounted net cash flows that are expected to be generated from the supply of test cartridges to that customer. If an impairment is indicated (i.e. the undiscounted net cash flows are less than the carrying value of the instruments), the Company writes down the carrying value of the instrument to its estimated fair value, which is estimated by discounting the estimated future net cash flows. As disclosed on page 44 of the prospectus, one of the reasons for certain of the instruments being impaired during 2009 were situations where the minimum volume of purchases of test cartridges was not met.

Item 15. Recent Sales of Unregistered Securities, page II-2

Issuances of Ordinary Shares and Warrants by Osmetech, page II-2

43. Please expand your disclosure to more completely address the requirements of Regulation S-K. Item 701, including disclosure of the identity of the persons or class of persons to whom the securities were sold.

Response: Pursuant to the Staff’s comment, we have revised the disclosure on page II-2 to identify that each of the securities was sold to “accredited investors” as defined under Regulation D under the Securities Act of 1933.
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Item 16. Exhibits and Financial Statement Schedules, page II-4

44. We note that you have requested confidential treatment for portions of exhibits to your registration statement. We will review and provide any comments on your request separately. Please resolve all comments regarding your request prior to requesting effectiveness of this registration statement.

Response: We acknowledge the Staff’s comment and will resolve all comments regarding the confidential treatment request prior to requesting effectiveness of the Registration Statement.

* * *

If you require any additional information on these issues, or if we can provide you with any other information that will facilitate your continued review of this filing, please advise us at your earliest convenience. You may reach me at 858.638.6722.

Very truly yours,

DLA Piper LLP (US)

/s/ Michael S. Kagnoff

Michael S. Kagnoff

Partner
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